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JUDGMENT

LORD PHILLIMORE J.

1. On this appeal as it was lodged various points were presented which have not been

insisted upon in argument before their Lordships' Board. The one matter to which

counsel for the appellant have confined themselves is the question of the rate of

interest and whether it should be simple or compound from the date either of the

decree of the High Court or, as put by one of the learned counsel, the decree of the

Court of first instance.

2. Really this matter is determined beyond question by Order 34 of the Code of Civil

Procedure. This may, for this particular case of mortgages, differ from the general

provision of Section 34 of the Code ; but if so, the particular avoids the general. under

Rule 2 of that order it is provided :

In a suit for foreclosure, if the plaintiff succeeds, the Court shall pass a decree

(a) ordering that an account be taken of what will be due to the plaintiff for

principal and interest on the mortgage, and for his costs of the suit (if any)

awarded to him on the day next hereinafter referred to... and directing (c) that if

the defendant pays into Court the amount so due on a day within six months

from the date of declaring in Court the amount so due to be fixed by the Court,

the plaintiff shall deliver up to the defendant, or to such person as he appoints,

all documents in his possession... but (d) that, if such payment is not made on or

before the day to be fixed by the Court, the defendant shall be debarred from all

right to redeem the property.

3. and R. 4, Sub-Rule 1, provides that in a suit for sale, if the plaintiff succeeds, the



Court shall pass a decree as mentioned and then direct that the property shall be sold if

it is not redeemed.

4. That is very well paraphrased by Lord Davey in delivering the judgment of the

Board in the case of Rani Sundar Koer v. Rai Sham Krishen he says :

Their Lordships have no hesitation in expressing their concurrence with the

High Court of Calcutta, not only in allowing interest after the fixed day, but also

in allowing interest at the Court rate and not at the mortgage rate. They think

that the scheme and intention of the Transfer of Property Act was that a general

account should be taken once for all, and an aggregate amount be stated in the

decree for principal, interest and costs due on a fixed day, and that after the

expiration of that day, if the property should not be redemeed, the matter should

pass from the domain of contract to that of judgment, and the rights of the

mortgagee should thenceforth depend, not on the contents of his bond, but on

the directions in the decree.

5. Up to this point, till the period for redemption has expired, the matter remains in

contract and the interest has to be paid at the rate and with the rests specified in the

contract of mortgage. That is the judgment which the High Court has delivered and of

which complaint is, in their Lordships' opinion, ineffectually made.

6. A point was taken that the date when the contract rate expired should be six months

from the date of the original decree of the Subordinate Judge, and not six months from

the date of the decree of the High Court. Their Lordships think that cannot be so. It

might be so if the decree and judgment of the Court of first instance was one which

was affirmed but, inasmuch as it was varied because the sum fixed for redemption was

incorrectly calculated, it is impossible for the appellant in whose favour that incorrect

judgment was given, to rely upon that date as the date from which the redemption

period should be calculated.

7. Their Lordships therefore are of opinion that the decision of the High Court is in all

respects correct ; but their Lordships must deal with a point which has been made by

counsel for the appellant upon the decision of this Board in the case of Ragunath

Prasad v. Sarju Prasad No doubt in that case their Lordships finished their judgment,

which was a judgment in favour of the respondents, who had not been called upon, by

saying :

Their Lordships are of opinion that the decree of the High Court should be

varied by allowing compound interest on the principal at the rate of 2 per cent,



per mensem from the date of the execution of the bond until September 25,

1917 ; which was the date of the decree of the Court of first instance, not of the

redemption period - and thereafter simple interest at the rate of 6 per cent, per

annum up to the date of realisation, and that in other respects the decree of the

High Court should be affirmed.

8. This part of the decision does not apparently square with either the order or the

language of this Board in the case of Rani Sundar Koer v. Rai Sham Krishen. The

explanation must be that, for some reason or other, their Lordships thought that the

respondents, who were doing very well, were prepared to leave this particular matter

in their Lordships' hands. If the respondents, when their counsel received the print of

the judgment, had been so minded as to come to the Board and say that this had

passed per incuriam they would have been heard and the matter would have been

fully discussed.

9. Their Lordships cannot have thought that they were deciding adversely to the

respondents or they would have called upon their counsel to argue. What exactly

influenced their Lordships at this moment of time can only be conjectured ; but for

some reason or other they must have thought that the respondents consented to leave

this matter in their hands, and the case is not to be relied upon as an authority in this

particular.

10. Their Lordships will, therefore, humbly advise His Majesty that this appeal should

be dismissed with costs.

Appeal dismissed.
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