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JUDGMENT

R. B. MISRA, J. -

1. The present appeal by special leave raises two questions : (1) whether the expenses incurred by
the tenant on repairs of the tenanted premises can be deducted from or adjusted towards the rent due
to the landlord despite the claim for recovery having become barred by time; and (2) whether the
period of limitation in the present case for the adjustment of the amount spent on repairs towards the
rent due will be three or six years ?

2. The appellant is admittedly the owner of the residential house in dispute and the respondent is her
tenant of the said premises on a monthly rent of Rs. 20. As the tenant-respondent had fallen in
arrears of rent for more than six months the appellant served a notice of demand but on failure of
the tenant to clear the arrears the appellant terminated his tenancy and filed a suit for his eviction
and for recovery of arrears of rent. The suit was resisted by the tenant-respondent on grounds inter
alia that he had spent a substantial amount on repairs of the tenanted permises and if the same was
adjusted subjected towards the rent due, the arrears of rent were not for more than six months and,
therefore, the suit for eviction on the ground of default was not maintainable.

3. The trial court came to the conclusion that the entire amount spent by the tenant-respondent on
repairs could not be adjusted towards the rent due as a substantial part of it was spent on repairs
without any notice to the landlord. In respect of the part of the expenses incurred towards repairs the
court held that as the claim for recovery of the said amount was barred by three years' rule of
limitation, that amount also could not be adjusted towards the rent due to the landlord. In this view
of the matter the tenant was in arrears of rent for more than a period of six months. Consequently he
was liable to be evicted for default and the court passed a decree in favour of the plaintiff-appellant.
On appeal the appellate court substantially confirmed the judgment and decree of the trial court.

4. On revision the High Court set aside the judgment and decree of the trial court and dismissed the
suit holding that the defendant-respondent was entitled to deduct the amount spent by him on repairs
of the suit premises after notice to the landlord, the claim for which had not become barred by time
and after deducting that amount from the arrears of rent the defendant-respondent was not in arrears
for more than six months. The Court further held that the limitation for recovery of the amount
spent on repairs of the house was six years and not three years and on that basis it found that a
substantial portion of the expenses incurred on repairs by the defendant-respondent could be
adjusted towards the rent due as the same was well within time. The plaintift-appellant has now
come to challenge the judgment and order of the High Court.



5. The first question for consideration, as stated earlier, is whether the expenses incurred by the
tenant on repairs of the tenanted premises can be deducted from or adjusted towards the rent due to
the landlord despite the claim for recovery having become barred by time. This point is no more res
integra as it is concluded by a decision of this Court in Maganlal Chhotalal Desai v. Chandrakant
Motilal ((1969) 1 SCC 58 : AIR 1969 SC 37 : (1969) 1 SCJ 100). Dealing with Section 20 of the
Bombay Rents, Hotel and Lodging House Rates Act, 1947 the Court held :

The section gives the tenant a general right of recovery of the overpaid rent within
six months from the date of payment. Without prejudice to any other mode of
recovery, he may deduct the overpayment from any rent payable by him to the
landlord. Deduction is one mode of recovery. If the amount is incapable of recovery
because of the bar of limitation, it cannot be recovered by deduction. In other words,
the right of recovery by deduction is barred at the same time as the right of recovery
by suit. If the tenant seeks recovery of the over paid amount he must bring the suit or
make the deduction within six months.

Therefore, if the claim for recovery of the amount spent on repairs has become barred by time the
same cannot be adjusted towards the rent due for the same reason. It would be anomalous to hold
that if one remedy by way of recovery is barred by time the other mode of recovery, that is by
adjustment, will not be barred.

6. A feeble attempt was made to contend that there is no period of limitation prescribed for the
adjustment of the amount spent by the tenant on repairs towards the rent due and, therefore, the
amount so spent can be adjusted at any time before the suit. We feel difficulty in accepting this
argument in face of the aforesaid decision of this Court.

7. Now the next question is whether the period of limitation applicable to the facts of the present
case for recovery of the amount spent on repairs or for adjustment of the same towards the arrears of
rent due will be governed by three years' limitation or six years' limitation. The trial court and the
first appellate court applied Article 23 of the Limitation Act, 1963 and held that the present case is
governed by three years' rule of limitation. The High Court on the other hand applied Article 113
read with Section 30 of the Limitation Act, 1963 and held that six years' rule of limitation would be
applicable. We see no reason to differ from the view taken by the High Court. The Rent Act was
intended to give protection to the tenants. Certain amount had been spent on repairs after notice to
the landlord. The tenant is entitled to adjustment of the said amount legally spent by him towards
repairs of the tenanted premises and the only ground on which he can be deprived of that right will
be the bar of limitation. The trial court and the first appellate court applied Article 23 of the
Limitation Act but this article can be attracted "only for money payable to the plaintiff for money
paid for the defendant". The expression by necessary implication suggests that the defendant must
be under some legal obligation to pay to some third party. But there was no such liability cast on the
landlord. The tenant in the instant case paid certain amount to third persons for repairs of the
tenanted premises. But there was no liability either statutory or contractual on the landlord to pay
the amount to the third parties. This liability was purely on the tenant to pay to the third parties for
repairs done. So the money paid by the tenant to the third persons was not for the landlord. This
article, therefore, has no application to the present case and the High Court in our view was fully
justified in so holding. The High Court applied Article 113 read with Section 30 of Limitation Act
for good and valid reasons and we concur in the view taken by it. Computing the period of
limitation on the basis of Article 113 read with Section 30 of the Limitation Act the claim for
recovery of substantial part of the amount spent on repairs was well within time and adjusting that



amount towards arrears of rent the defendant-respondent was not in arrears for more than six
months at the time of the suit and, therefore, he was not liable to be evicted as a defaulter.

8. For the reasons given above the appeal must fail and it is accordingly dismissed, but in the
circumstances of the case there will be no order as to costs.
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