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1. The only question which arises for consideration in these appeals is as to whether the firm of M/s
Alok Textiles could be said to be related person within the meaning of that expression as defined in
clause (c) of sub-section (4) of Section 4 of the Central Excises and Salt Act, 1944 and whether the
value of the excisable goods for the purpose of levy of excise duty in the hands of the respondents
could be taken to be the wholesale cash price at which the excisable goods were sold by the firm of
M/s Alok Textiles on the basis that the firm of M/s Alok Textiles was a related person. The facts
giving rise to these appeals may be briefly stated as follows :

2. The respondents are a limited company carrying on business of manufacturing textiles in Surat.
They sold the entire goods manufactured by them to about 15 to 20 wholesale dealers and one of
such dealers was the firm of M/s Alok Textiles. The partners of this firm are related to some of the
Directors of the respondent. The department contended that the value of the excisable goods for the
purpose of levy of excise duty in the hands of the respondent must be calculated by reference to the
wholesale cash price at which this firm sold goods in the course of wholesale trade because the firm
of M/s Alok Textiles was a related person. This view taken by the department was challenged by the
respondents by filing a writ petition in the High Court of Gujarat. The High Court by its judgment
dated October 28, 1980 upheld the contention of the respondents that the concept of "related person"
as set out in clause (c) of sub-section (4) of Section 4 was ultra vires entry 84 in List I of the
Seventh Schedule to the Constitution and the definition of that expression must therefore be
declared to be unconstitutional and void. The High Court also held that the value of the which the
excisable goods were must therefore be taken to be the wholesale cash prices at which the excisable
goods were sold by the respondent to the wholesale dealers and that the post-manufacturing
expenses were not to be included in the wholesale cash price for the purpose of determination of the
value of excisable goods for levy of excise duty. This view has been challenged before us on behalf
of the appellant in this appeal preferred with certificate obtained from the High Court.

3. Having regard to the decision of this Court in Union of India v. Bombay Tyre International Ltd.
the view taken by the High Court that the definition of "related person" in clause (c) of sub-section
(4) of Section 4 is unconstitutional and void has to be rejected. We have read down the definition of
"related person" and held that on the view taken by us in regard to the interpretation of this
definition, it cannot be said to be ultra vires or void. But even on the interpretation placed by us on
the definition of "related person", it is difficult to see how the firm M/s Alok Textiles could be said
to fall within the category of "related person", because though the firm of M/s Alok Textiles had
interest in the business of the respondents, it could not be said that the respondents had any interest,
direct or indirect, in the business of M/s Alok Textiles. Moreover, the firm of M/s Alok Textiles was



not the only firm to which the excisable goods were sold by the respondents in the wholesale trade.
The respondents sold only 34 to 40% of the total production to the firm of M/s Alok Textiles and
the remaining production was sold to other wholesale dealers. The assessing authorities were
therefore clearly wrong in taking the wholesale cash price at which the excisable goods were sold by
the wholesale traders as the value of excisable goods for the purpose of levy of excise duty. The
wholesale cash price at which the excisable goods were sold by the respondents to M/s Alok Textiles
and other wholesale dealers was only price liable to be taken for determination of the value for the
purpose of levy of excise duty.

4. The High Court also observed that for the purpose of levy of excise duty what was liable to be
taken into account was "the fully commercial price which is reflected by the manufacturing cost and
the manufacturing profits" which clearly implied that post manufacturing expenses and post
manufacturing profits were liable to be excluded in determination of the value of excisable goods
for the purpose of excise duty. This view taken by some of the High Courts was overruled in the
Bombay Tyre International Ltd. case and this Court held in that case that the wholesale cash price at
which the excisable goods are sold in wholesale at the factory gate is the price which is liable to be
taken into account for determination of the value of the excisable goods for levy of excise duty.

5. We would therefore partly allow the appeal of the appellant and direct that fresh assessment be
made on the respondents on the basis that the wholesale cash price at which the excisable goods are
sold by the respondents to M/s Alok Textiles and other wholesale dealers, shall be taken to be the
value of the goods for the purpose of levy of excise duty and such assessment shall be made in
accordance with the judgment of this Court in Bombay Tyre International Ltd. case. The assessment
shall be completed within six weeks from today and the bank guarantee given by the respondents
will be encashed only to the extent to which the respondents may be held liable to pay any amount
to the Department and in respect of the balance the bank guarantee will stand discharged and if no
amount is ultimately found Payable by the respondents to the Department, the whole of the bank
guarantee will be discharged. If on such assessment being made, it is found that any amount is
refundable by the appellant to the respondents, the same shall be refunded within six weeks from the
date of such assessment. There will be no order as to costs.

C. A. No. 221/81

6. The facts giving rise to this appeal are identical with the facts in Civil Appeal 222/81 which is
disposed of by judgment, the only difference being that the respondents are a firm manufacturing
electrical appliances and two of the wholesale dealers to whom these electrical appliances were sold
by the respondents were M/s Batliboi's Co. and M/s Nirupam Trading Co. We would, for the reasons
given by us in the judgment in Civil Appeal No. 222/81, dispose of the present appeal also in the
same terms with no order as to costs.

C. A. No. 900/81

7. The partnership firm manufacturing watch cases and certain other goods at Rajkot and other cases
and sold by them in wholesale by the dealers M/s Rivex Sales Enterprise. There will be an order in
the same terms as in Civil Appeal No. 222/81, without any reference to bank guarantee.
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