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Eecrign I INf—"Wonjied ares' Doclaration er to— Croveraanre
Fharid maky perodiy revigle

Sertion 7 fas amendod by TADA [Provenifon | Asendrment Act, 1893
gnd Seclior d—Fororsl Avee=Désmptve Aiiviless— Gffencer also covered
by otinary Tawe—Provisien for harsh preeshment ender TALA Ac—Tn view
of the obyert and pumote of Aet Sectiang Aetd rot victate for alsence of
uiding prccyte whetker ta proceed weder ordingry law or TALA.

Necripw S—Mere porresser of avmn and eramurctios=—3fedier ufr-
ciend for prowve affore.

Secrion F—rovisian for forfoury of propery—feld aot vistadive af
Articler £ and 25

Fection *—Desimated Counr—Vahtiy aof—FHeld not vielanes af Loy
S5—List If and Articdes 233 234 and 235 of Coastifilico.

Seceion W F—Trerngnmea Couri—fiedge—S Hperanaudiu— o fion
for continuance affer wperarnudtion—feld =or winlamve of Arete
2 I—Praviiion dows Rot affect independeton of judician—fowerer al tha Kime
of appainiment it showld be onruredd tho Judpe has suffecime ferure.

Bection JIZHIMeld net winlotve of dricle To—Designated
Caums—rder of transfer of cayee—Concurrence of Chpef Jusuce of fndia i
se Jua ror—dceardig af concurence by {f1 ¢ staturary fanctioe end
mor g Judicial fnctian—d coording of concumence thouph impdtdinee but
passing of trensfor order EyF Govempert I5 gt fmperieve=—Carcieesace by
Cft iy onoe oper g fudicial Review bt fingd oeder of iraqsfer puseed By
Govermmen! 15 subracr ta fadicial Boview.

Seepion 1504y amended by TADA [dmodwent) Ao, 1963 —Confern
sion—Whar ir—Confesiion o Mofice Officer not boiow in rank of Superator
dent of Police—Admeasibilisy af—Faimess fr recarding e conferrom—
Sechion 1% held mor wolative of Articles 14 and X1—Duty of Coped déciding
admusbifiy of confersion—4Nha —Oppresiive and brufad DaRdWiour e
pbtaiaeng confersion deprecated—Cruadelings for ansiriag famiess an ol
ing confession laid down—dmendmenis in Acr & Bules supperied.

Sectian 167T) (AL it sioond prow 9 it arnendernil M)



KEARTAE v 5TATT OF PLUNIAE an

Pesipated Cogr—Corrduar of proceeding 0 Camera—lagelind
oMt 0 enen tHad J5 aar @b e

Section J6r2) (39— Derigrretad Court—RTtimlding ohe identity of Wil-
nesses p—Legaliey af—Held there (8 w0 consifeional o stefurory deoirand
BRatnTt Kec@ing e ffemine of RIS cechel [ Srarding ) CErc F st

Spcheue 13- Provisinn for divect appeai to Supreme Coprr—Held
vl —it vich of tle gbronad procednre—Nece isane amendimend of Seckion
alemresied

Sectiom 2N3) Evevueve Magistrate—Paner fa recovd cmfesrion—Ne-
Al efd ng delgtive of Asicler T ond 2T empowenep Exeewenes Mamiinfe
[er redoirg G eastor Iy R0 CeNAOyY S Cetnn Rorispradeee

Svctian 20040 PAs anrended by Act 47 of 1083 —Prearngn feae Wiy
myiwion oy apggepeed o Eveciive Magiotrate end coredding Be e of
deeevirinv—Held nor nitre vires.

Seotion 2N T—erces puidiihabde wndor TA DAd—Erciusion o aa-
ticinatury Bail in respect of—feld ol vicdenive of perronal hery

Section 2078 —Bull e aupect of PADS offerces—Ivposition of con.
diriong far grane af bail in additice bo cising condilfony wader the Code of
£orrmenerd Progedy ae—Tald reot weorsdscedh e,

Section 23—reviston thot fdeenfFrarion of prociaiaoed offendee, et e
Fawis of plotogreph chyel fiove tome evidentizy valiee o5 cvidernce af s
identificaeion parade freld invg i

The Temangt Affecied Ardes Apecial Coner ) Aer, T984

Sectiar M I ="Terrarint offecled greas—feciuralon af—Sratt
Croverrierd shourld maake peradic roweew oy e

Section F—Cmiral Crovererens—eower fo decliare Yermmnn afected”
arrpg—Crisinetion of fudicial Zone—Scofor held mn wigle ome wetfaons
griedelimes—Dectaration of eecorist affreted wreee - Eoienigl pryguigies
For—¥rar are

Corcheutron of fngig, 1950

Armicles 245 244 qued 2dd==dercat Sohedude—Lanr —Eamer £, AA

H



LT SUPREME COURL KEFORTS AFELY e o B
areed PP—ist fi—Lweirey I, 2 qed PP—List fiF—Ensies § and 2—Scape of

Soverth Aciiedyle=Legistanve Entire—ricipies of conmnecionr—
Entricr shoadd wot be conctmed it o narrow and pedaneie manner—Widere
aitplitede showdd be given 1o enpior—Duiy of couri—Dxantinntion with rofos
orce to doceine of Pirh gnd siebsiance

Dacirne af FPeah arred snubrience™—4Tee? i,

Aricle Ie—Cigssfecation—Tent af—Whay —Exstence of o proce-
durer—0ne procedune frovsl aud apprcitive dgarmdl peher—Runorallete s
arnd welidis of

Lageilenmre—Fower b make ctorsifieotion of fiwecer ged offradees—
Clocsftcanon of cffornees sng wffrnders wnder T4 Neld nor discrimingtony

Aftiafe 200 = esiioronial congniliioe-Frofecting painse—ionpe of

Aricle 21—Fersanal libery—Scope and cbject of—Evhirior of
provision of arricietory il o respeet af TAD ofencer—Held nes viofaiive
of Ameig 21

fMmpasidan of conditios fer gramt of ball i respect of TADA offen-
ces—Held moe viclalive of Amcle 21

Procedure estabfiihied by Jow—Pracedure ar well as swbstaniive
dew—MNeed for Jugt ond faimess .

Heyman .Rr'ghrs—:"u.!‘:’ua—-ﬂm»—.n.-:g {.Ilir cimafrgriom—Llre ulll" el deprne
metheds for—Deptecsrion of

dpwedy Impl—Nerd for—Speedy gl i conmarplaced by TADA Acn.

Articls M=Seperanon af Powvers—fudician—Execuifve conferraent af
Jeedicrat fungrions an Evecitive Mapanmes—Hold Aot cortrary o Anicle 520

Amele 220—Fver o claetgin kol aplicacions i reipecr of TA04
affences—Held High Cown har jursdiction lo oriceimin aich &0 agliva-
fictz—But sl power sfonld he worrcived modr sparingly e roee caier—iTidl-
ciaf discipling ongd cowsity requires deat Figh Courts should refegive from
Everiety furisdiction It Bail spetcarons ungor specied Aoy,

Daetens of Comite—Applicubilioe af.
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Article 23— ¥nera! Law Argendmony to—-Sale Wgrsiarei’ fus fhoker
f13 arpenad Cmnkral f e

Mmolan Evidence Acn, 1872 7 Sections 24 oy I—Seawe af.

Crrde af Cantivned Procediens, T973 0 Sectian Tid—Canfession— Fecord-
E9g af—Wiizere and ablect of ez Pravitine=—Cowdinet

Section 38 - Antnpgron: Reil—Lachsior b respect of TADA Gffen-
cer—d el redicd

Condr cof Camenal Procedure (U Amendrment Aot 16 of 19745

Secitonr F=Dhdetion af proeecirne of enkcipaton beii—ffeld Section ar
Hel biter winer Yor fack of conpecnse of Stete fegislanine -4 of e prdiniy
of Acifcles 14, M and 2J.

Irerpentatine of Stafitey o
Neamiet cgantonne srtrnion—Made of ercentainaren—-Haar is

nnute—Pesumpiion of Conrtianimnalitr—udper can eake nanice af
meterr of cornmon kaowledes grd dutherticated repo.

Caminal Low—fferce—tons Rea—Murt be mead ifo steter woless
exprs iy o irpliealy v fededd

Mavir—Herer Now Face Beorm N Meny siirea—Meening of aned
BCORDIIETT [k

Hordy end Phraies—"2ber, Offence” and 'Compeliod —Megrog of.
Hagrifunivg poveer” aned Nrdicial pawer —MWeoning of.

TLese wrkt pelitdms, {riminal ;];pi;";qlﬁ wmd .Hpﬂ:iul Leave Pelltinms
hare been Oled cliallenging the vires of the Terrorist Alegled Arvas
(Spectal Toork] Act, 198, the Terrerists and Disrwptive Aclivities
(Preventinn) Act, 1785 and the Terrurist apd Iisorplive Activities (frevens
tiony Act, 1TRT —commoesly Knowin as TADA Ack. Fucther, Constitutinonal
validity ofF varlous provisions of dhe Terrpnist and Discoplive Sctivties
il-"rewnlinnjn Art, 1Y bl the Terrumist Alecled Arpas |',*-'.|p-|_-|:i.',|] Courls)
Act, P4 as well ax Sectivn 9 of the Code of Crieminal Pesvcedoree 1071
Awendment) At ¥ was alse challenged,
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3 sUPKEME COURT RTTOTTS [1904] 2501,

Typoxtag the mafters, this Courl
LHELLD : By tha enurt

1. The Terrorist Affevied Areas (Special Courts) Acl 1954, 1he
Terrorist and Disruplive Activities (Mrevention) Ao, 19, and The Ter
rovisl and Blaruplive Activitivs (Preventiont Acl, 19%7 full within the
legislative competanoe of Farlinaeent in vlew oL Article 248 read with Entey
9T o List [ and could [af within e anablt of Eniry § of List 1, oamely,
'‘Deferce of lndia’, [559 H, 5600 A]

2. A5 the mesning of the word “ohet” s deflaed undor Sectivn
01 of JUET Acl is vague and imprecise, "actoal knowledpe o masan
10 belicve' on the part of 4 person to he brought within The drefinlthon,
shoutd e read inti (hat previston imstend of eeading that provizing dovwn,

[%e0 K] .

A_ The power vested nn the Central Government 1n declare amy sk
ak terrars! affecied area” williin Uhe lecms of Sevoon 3010 of the M6 Act
dues 0ot suller from any invalidicy, 1500 0]

4. Secthons 3 and 4 of Lhe 1YRT Ack are Tigble o bre struck duwm an
the greunds thot brth the Sectons cover The woty which conslinte nfeaces
under ordinary Jaws and that there is no guidlsg princeple s I when a
pecson is W be prosecuted under these Seclions. 1560 1F]

& Section B of the 1257 Act 1s not violuLive of Axtides 14 wnd 24 of
the Conslitutive. [S60 D -

6. The challenge to Uk validiy of Section ¥ of 1987 Act an the rouwnd
of lack of legishatlve competence hus go mecil It bs Dot viokidive of Eotry
G5, List L of Ue Seventh Schedule and Articles 233, 234 amil 235 of the
Casistitotion; |56k F]

7. Myhesecdion {71 of Section Y af the 1987 Ad dpes mit offend soy
constilulionl provisinn. However, the Central Govenmcal and the Scule
Guvernments ol Lhe lime of appeinting a Judge or an Additinnal Jedge to
the Designated Court should keep in micd thal the Judge deshznate has
sulflcient tenore oF service even ol the indtish ylape of Bppoiniment s dial
no one may enterialn any grievonce Mr cohtlnuance of service ol 3 Judae
of the Desipried Court afler altninment of supeeannuistion. [S&0 F]



FARTAF. v STAILE OT FLIRIAD K]

£ The wrder griabing ‘concurrence’ by the Chiel Justles of Indix gn
& mgtlun maved in i behalf by the Adturey General ©o ranster any coxe
peoding hefpre a Designated Courl in thal Stale to any other Designated
Court within that Staie o in ikfier State, is only o stabaiory order and il
2 Judicial vedet slince there is no ijidh.'uqum sl any lis' and delecinipgg-
bon +f any issue. Therelore, sub-sections 125 wpd 139 of Section T1 of 1947
Act are st violalive of Articke Ld of the Copstitation. (5o GaH, 561 4]

T Sectodn 15 o (he 19T AcLis neither vidative of Articte 1d nor of
21, But the Cenittif Careermment may fake eote of puidelines ladd down Tor
easuring that Hw conlession oblained ln the pre-indictnent lalerrgmtion
is not taknled with ey viee and b4 b sirict canlnrmity with welk recipmised
primciples aud fondamental falriess aml incorpucate e by appripriate
amedments in the Acl andd the Rgles madc therunder. [S61 K

10, The challenge made to Section W1 ) ol [Y87 Act doed ot oeguire
amy consideration |b view of the subsiitnbon of the ooy lottodoced
sulissection by Amesdment Acl 43 of 1599 giving discrelion 16 e Desig-
taled Court either to Bald or not to bold the provevdings in cameras

[55I C]

11, Sub-sections 42) and (3} of Section 16 of the L1987 Acl are nok
labb bo be struck dowo. Hwwrver, in order tu ensure the purpase and
abject of croes-examlnalion, the idenlity, pames and addresses of (he
wilnessis may be disclased before (be trigl constisnies bul subject 1o an
exception that e Ca e weighly reasons in b5 wisdom may decide wot
ta digeluse the identily aul sddresses af the witwesses especially of polens
thal witnpsses, rrinose life moy be in danper. [561 I, E)

11. The uppeal provisings provided under Secting 1% are nol cos-
stitwtlonally jmvnlid. Bat bavioy regard fo the precticsl diffioulties to ba
lared by the apprieved persas wnder the appeal provisius, the Pariament
may devise & suitahle mede of vedress by muking the ARcEssary amend-
ments In lbe appesl provislons. [561 F]

L3. Sub-sectlons ) ang i4}(a) of Sectlon 2 af 1Y5T Act do ael suffer
(rom any inflimnlty on account of the inclusion of the Executlve Magisirule
and Special Exefutive Magistale withio the purview of Sectinns 164 and
167 of 1be Camly of Lriminal Frocedure in mspect of thelr application in

refation to & cise Involving sn affence pankalahle onder the TADA Act or H
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any rule e thereunder, Likewixe, clanse (@ of Section L5 af the Hpecial
Courts Acl, 1984 dees nod yuller from any imArmily. £561 G-1)

14, Sectioms IOT) o the I9RT Act excludioy the applicatinn of
Eecthon 438 of the Creute of Cemingl Procsiece i relalion to any G
mader the Art and the Roles made thersunder, cannol be suid to have
deprived the peraonal itherty of & persen as enybrlied in Arficls 21 of the
Constituwlion. [562 A}

15. Fhe deletien of the sepplicstion of secuon 434 in e State of Uiar
Proceesh Iy Section 9 of the Codle of Criminal Proceduey (TP Amead-
meerel, 1976 does mot nfTend gil her Ardele 14 ar 19 ar 21 of the Constiletive
anmdl the Stale Lephslatare is compretent to delete that Seclior, which is nbe
of the mBlters enumersted b ihe Concarcend Last (List [ of the Srventh
Schedoie and sucl deletlnn ks vald onder Article 253027 of the £oansthin-
timm, |362 H-I.IZI

6, SnbSection (8 of Section Hboof 1987 Acl im[.msing the: b nn
release af ball of 3 persan wecosed of any nffemce punishable poder the Act
wr &ny rule mode thersoander, but dluging the ban only on the fullilmeni
of the twe conditiun: tieniloned io clagses La) and (k) of thal subsecling
cnpnat he said Li be Infeleging the prindple adunbraced in Article 21 of
e Copaslitwibon, [562 1))

17. Thungh i cunnuot be said (bt the High Court bas nn jurisdleiion
tor enbertain an spplicallon fur bail under Article 226 of the Constilulion
and pass orders cither way, relaing 1o ihe cuses ander the Acl of 1587,
that prare should be exercised spuaringly, dod ton only in rare wnd ap-
propriale coses o exteeme circumstanyes. Kol the judicial discipline and
comity of Cnurts require thal the High Cowels should refrain from eser-
cisimg Lthe exieacedinory jurisdiclion in such matters, [562 E.F)

18, Sectdon 22 of the 1957 Act i3 sireck down as wing opposed e
the fair wnd rescsinabbe procedurs enshriced o Avticle 2L of the Conslito-
thin. 1562 ¥}

1%, In wrder Lo ensure hipher level of seruliny and applleakality of
TADA Act, there must be n Screendog Commiltes or u Beview Compmittee
canstituted By the Central Goveroment consisting of the Hwme Seetary,
Law Secrciary and other concerned Secrclares of the varlous Depart-
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weats b review all e TADA cases instituted by e Centcol Giwvernnient
a5 well ay to have u quarterly administrative review, réviewimg the States
&ctlos dn the applicative of the TADA provisions in ihe fespeotive Stares,
and the invldental questions arlsing in cefation therels. Similarly, there
bzt be o Sereening or Revlew Commitiee sl the State level constibuied by
the respeclive Stnles eopsloing of (ke Chied Secretary, Home Secretary,
Law Secretury, Dirccuw-Gemeral of Police (Law and rder) and niies
olliciady #% the cespective Government may thik if Ht. m review the actiyn
of the enfurcing authorities under Uie Act and soreen the cases reglstered
ander the provisions of (the Act and decide the further conrse of s2jo in
oviry malter and so on, [522 D-E]

Bedere (e} 2 Whether tee three TAIA Aty are wireconstiletonrg! for fuck
of Legisfaenee Cranpetence ¥

Ver 5. Ralnaval Pandlan, ). (For hinriclf], M M. Purchki wrd 5.0 Agranad,
i

Rumuswamy, J. § Concimng |

1, The Terrorsy Affecied Areas tSpeclal Courtsh Aci, 1984, Lhe
Tercacist and Herupbee Activities (Preventloan) Acl, 1985 and The Ter-
rocist and Disruptive Actndlies (Frovention) Ao, 1987 are Aot Ldirs vicer
v the ground of lack of leygislative conpetaiice aml as such Lheve Acls are
rol linbke to be siruck down, (462 D-E]

1. Having rvgard 1o the Bmitation placed by Article 245013 on the
lagislalive puwir of the legislature of the Stalre in the matter of esaciment
of laws ha¥lng applicativn within the Lerriteral limits of 1he Siate gnly,
the ambil of e Medd of legizlation wilh vexpect o "publlc order” vniler
Entry [ in the Staie List has to be conflined Lo dignrders of lesser pravily
having an Innpact within the bovodaries of e SGile, Activities of 3 raarne
seritus mature which theaten the secoekty and integeity of the couniry as &
whale would nol be within the Jleglslaiive fiedd assigned ta The Siates under
Entry | o the Stule List bal would fall witbin dee wobit of Entey T the
Union List relating 60 defence of Indla awd la any event umder (he
residuary power conferred on Parltuneend ander Arficle I4B read with
Encry 97 of the Ualon Elil. [458 C-E]

A The derniwism, the TADA Ack cotiletngdates, cannot be classified

i
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L SUPKEME COURT REPORTY floma] 2 5.CR,

as tiere distarbance of ‘Peblic Order' disturling the “evem tempn f the
life community of any specified locidily” bal il is much more, vialber a grave
ronerent sil gslion crealed gither By exiernal favees partlenlarcly ab the
Iromtbers rlf this conntey ot by aeth-nallenals throwing a challenpe 30 the
vy extslence gad r.'nw.'rl:ign!y wk tlee rul.lrll.l"}' o il dertiuckalle plllit':u'. Thiy
ViKW Erts ﬁ'r{'ﬂ“lhl;!llt'l; Fraeom Elue TErY aletfawsilon nf e elpl‘eﬁﬂnn Yfrerronst
it wx defined in Seciing 2130 and Ui expressien Sdbsrontive activity!
wd deilned wmber Secthon 2410 {d), afthe 1957 Act. Thus the submidssion thil
e preamible of the Acl gives & clue that the terroelst and distuplve
activibies waly mean & viewenl forms of the disraplicn of public srder §s
Incobceivalde and mucgeptalde. {459 D, E. H, 46l (3]

Lakhi Marapan Thave v, Pravinee of Hhar ALE, (L98I VA5 39;
Fomresd, Thappar v, Stete o) Aadrgn [1450] SO0.R 5584, Eeve. Steiesfowy v,
Segie e Moefime Prodesh, [LTT] 2 50, K. 61T Avleok Koosear Dheer v, Stoe
ol EEP LA LR (YN AN 235 (F R Profu e Ruswr Mubheges sed Qer v,
Eonk of Coneerce, ALK, (U9 PO M Rarn firene Rarmaenit Apieead
v, Secaetery Mueaicingl Comoriger, [1450] 5.0, 155 Kerrla Srefe Flocencoly
Boirit v feiduenz Alaarimine i, [1906] 1 50 R 5520 and The Supentien-
ehiml, Levztral Pavan v, D Loveree, [1960] 2 S.C R 821, refetred B

Opservations of Hidayalullah, CJ) in Aren Chesh o Stete af Hoesr
Fongal, 119N 1 5.C.R. 285, relicd on.

d. The Impupbed legislatlen does not fall under Eniry 1 of List 1,
naniety,  public arder’, The tmpueacd acl, therefore, folls within the Jeyislue
live competense of Pardiament in view of &rticle 248 read with Endrey 57 of
Laxt | anal il is out negessary ko rimesider whelwr W fslls ander any W the
Eptrles in Llut 1 of Lisi HHIT, However, the impupoed Act could Tall within 1he
ambit ol Ertry 1 of List L, namely ‘Defonce of lndia®, j46d0 H, 461 A]

5. The definition of the expressions "ternerist pol' and “disrgplive
aelivity” wnder Seclinn Zi1Jchd and (d) «F 1987 Acl respecuvely are cale
juintly beaupht ander the definilion o tley sae-d “letentist acl' o 4l A1 of
1YL Therelure, the Act of 1954 alsy cinnnl e sald e bave contensphaled
ably *Pulilic {Irder bul eovisages 3 ooore gray e siluathon treslening the
kovereipnild and inll;-gril_f nl 1ndia. H-ﬁI l.'.'vn]

O Y¥hlle exanuiiking the ggaestinn of legislative competence of Parlia.
reoy In make w low, The proper appreach is Lo delermine whether the
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subject matier of (e lsgislathog falls in the State List which Parlimem
camnol entcr, IF i bave dasen ot Fall bn thie Siaie Dist, dee Faclament wou ld
have the kegislative cvnpelace b pasa il law by virtoe of the restduary
powers under Arfide 24K real with Ealey Y gl the Lnban List and it woald
pal e teecessary to go inla (he question whelher it fally ubider any enlry
im the Vnlen Ldsl wr Concurreas List, [4534 1]

Lo of feedie v, .5, Dillon, [V972] 2 5.C.R. 33; 5.7 Mitta! v, Union
of Iedie, (1993 1 5.0.R, 729 and Khevpdelwa! Meral Waeks v e of fadia,
[19R5] Swpp. L 5.C K TH, relermed by,

1. Tlee enirhes In the legislatye 1ists most nol be constrded in a narenw
and pealuntic xehse and ihal widest amplitude must be given to e lasgmage
of these endrses. Somethoes e entiees in dilferent lists or the same Ll may
be found to oveclnp or B be i dirgece oinflict with esch otber. In thol svent
it is the Sty ol the Coprd g find nut Jis true inteat and purpese and (e
examine Ihe porlivelar kgislatlon in Lts “pith and subsianoe to delermioe
whetlier it [ils in one ae otler of Uee lists_ [455 B-C]

Spntiesics & Chemivals Lrd. v Srate of CLF, [196Y] Supp, 1 5O
623 and frdis Cermcone L6 v, Stare of Tamul MNadk, [L19¥9] Supp. TSR
602, relerred tu,

4. The duwclebime of ‘pith and substance' is applied when the Ieglalative
competence of a legiglatures with regard to a particular mactmenl ks chal-
lenped wilh referenye to the entres in the raricus lists i« 8 law dealing with
the subject in ane Jist Ls also tuncllog o0 & subject in another List, In suech a
case, what has Lo be sseeriabied 45 e pith and subslance of the emaciboieat
On 8 scrutiny of the Act im queston, If found, that the kegislation b in
sobslance one oo o matler assigbed v the legislature enacting that siafute,
them that Act as & whobk musl be beld to te valld nobwithstanding uny
insddental trenchiog upoa mullers beyond ity conpetence i, 00 @ matler
included kn 1he List belonging to the niber lgplslalure. Fo say differendly,
wcldental cneraachment is nol nftogedber forhildden. {455 D-E)

Prafuifa Kumar Mukfegee and Orr. v, Bick of Comruerce, K,
ALK 34 (1M4T) P.C. 60; Subramanyar CTrettiar v, Muiuswary Jaumdare,
(1940 FCR. TRE; . Thee Conreal Pravices and Berar Aot Mo, XTV of 1038
ALK (1439 FC L OovermorGunerad tn Connctl v, Provinee of Meadrer,
ALR (1945} O MR Dhioe of frdea v L5 Dhillon, TI9T72] 2 SO 33 and
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LAk Seare v. M5 Farooqei, (19721 3 SCR BH1, weberred to.

Spaceddy Tried o coniergdated by TADA Acly

9. Thowgh there ds mo explicit monifestation ol the BX[eresianm,
‘speedy trial” wilher in the preambie oe s any of the prwisions of the TADA
At 25 in 1984 [Speeial Cosrtsd Aol the scope and intendowent of (he
variows prgvisions of Lhese TADA Acls pereeivably conveys that the TADA
Acts afse vontemplate speedy teia) of cuses. |o Fact, ke 'Siatemenl af
Dbjects and Feasons' of 1985 Act reding, “This is & new and overt phase
ol lervirism which reguires to he 1aken serlons note o and deali with
effectvely apd expedittnn sy makes il chear that the Couslitulinn of Deslg-
nated Cuirds was for the speedy and espeditlous trial of offences under
the impugmed legislalion. [463 G-H, 464 A]

W The cimcepl of speedy irial is tead info AMicle 21 a5 exsentinl
part of the fundamental rigld b Jife and lilserty guaranieed and preserved
under nur Constibalion, The wght 1o speeedy trial beping with fhe actaal
Testralut impesed by acrest and conseguent incaryeration and conlinees
at all siages, mamcly, the styre of investigation, inguoiry. trial, appeal und
revigion so that any possible prejudice 1hat may zesolt irom impermissihle
and avyidable delay from the tinee of the commission of the offence Gl i
Consummates inte & fimality, can be averted, [465 E-F]

11. The dpght 10 & speedy Ivial b nol only an important salepgacd to
prevent undie and oppressive incarcecation, to mlvimise anxiety and
CAmOErn Accowbanying Mtk Accusadion and o Gmit the rrssik|lity af im-
pairing the ability of an accused 7o defewd DLbmsell but alsa there i9 4
saclélal inlerest in praviding a speedy (rinl, This righl bas beer actuatad
in the recent past and the courts bave laid down 2 series of decisions
opeing up new vistas of fndamental rixzhis, [464 H, d6% 4]

12. af chnzse, mo length of time b per e o ling to pass scnuliny
tinder the principle of Speedy Trial nor the accused §s called upan &0 show
the actusl prejudice by delay of disposal af cuses, On the alber hand, ihe
Coart has Lo adupl 2 balansing approach by laking nob: of the paossible
prejudices and disadvantages t be suffers] by the socwsed by avoidabic
delay aedl in determine whether the ac¢used in & oriminal praceading has
been deprived of his tight of haviag sperdy izl with unreasenable drelay
which woald be idenfified Ly the factirs; {I) Length of dclay, 2% the
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Jus tifucation for the delay, (3] (e accused®s gysertion of hbs cight te s pecdy
trial and (4} prejudice caswed o Uoe accused by swch delay, However, The
facl of delay is dependent ar the circomistances of ¢ach case berapse
reasons far delay will vary, such as delay e investigalion on sceount of The
widespeead ramification of crimes und ity designed netwark cillet halion-
#ly rt ioternadlomally, the delibecate absence of wilpess e wiliesses,
crawided dnckets ao the file of tee Courl ete, [467 B-EY|

1). Wlen (e issue under debale is examined in (e lighl of (he above
enunciated principle of speedy Irial, the said principle. eapressty coo-
templaied [0 the 194 Act and manifesled in the obther twe TADA Acts
under vaicd praviiloas 15 avldendly incorporaled as the essentind Fealoke
ol these Aclki. There can be no costroversy or dillerence of fapinion i
invoking the speedy trial of cases voder the impugned Acts, 1467 E]

14. Keeping io view the deciring of “3peedy trlal’ which Ls read indo
Article 21 as an essentinl part of the Pindamgiial eight b Ufe and liberty
guarantesd and presenved under our Consituninn and which concept is
manlfested in the Special Cnorls Acl, 1983 and TADA Act, 1987, thr
Desipnated Courts should dispose of the cases pending belore them
withoit giving room far ony complaint of anceaSonable delay. The
Governmeat concemed shoudd ensute thal oo vacaney of Presiding Qrficer
of the Desippated Coyrl remalas vacant and should ke necesary steps s
il wp the vAGANCY A8 S9on a5 any vacaocy arises aod also if mecessitated,
should constitule mote Designated Courts 3¢ that the undentrials charged
wilh the provisions of TADA do fot lasguich in jail il-{ltfl]'liltlf and the
cases are disposed of expeditinusly, [562 C-H, 563 Al

Mareka Gandhi v, Uhdoor of fadia, [L9T8] 2 S.C.R. 421; Hucssarrara
Kharaon and O, {Th v, Honre Secretary, Stare of Bihgr, [1980] 1 5.C.0C. 81,
Suail B v Dali Admimisteation, [1979] L SCR 392; Suwssieheing Kiedrnon
ord {ex. v, Homge Secratary, Store af Behgn, [197%] 3 S.0C.K. 16%; Huesainerra
Khetaon v, Mame Secrelary, Siate of Bhan Paing, [1919] 3 SCR 5M;
Hussmngrs Khaeon & Ors, v, Mome Secmiary $rate of Behers, Crown of S,
Funw, [19T%] 3 SCR 1278 Rando Faliagia v, Frare af Siher, [1983] 2 SCC
Wd; T FMatherswaran v, Scate of Tami Nedu, (L9831 2 SCK M8 and Abdid
Relernar Anheley v 8.5 Nayek, [1992] 1 5CC 225, relerred to.

Beavers ¥, Fegberd, 148 U5 TT, 87 [LHIF]; STaenk w Dhpfreyd Slases, 4123
L= 4314 [1!.|",'|'3] and Faired Sigley w, Moo .I'.?q'ma'.l'.:q'l d%5 LI Bail [IQTTI,
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rclered $n.
Black™s Law Dicticnas (Sixth EdiLian) pd4ill, refemmed e
Balee af Police in implernentation of TA A Acis.

L3, L b5 beart-remlipg (o nute that dey and day aul Courts come
arress with the news of blood-cordling incldents of police brulality and
atracilics, alleged Lo bave been commitbed, in utter disregard and i alt
breaches of Bumanitariun [ww and priversal homon elghis a3 well a5 in
Lzl nepndion of the conytilubinmsl pusrantees ond human decency. Courts
are wndnubbedly comwadtied tn yphold Ruman rights vsen as o part of
langslamling heritupe und ay enshriogd in vl constitutionut law, This
perxpective meeds ta be Kept i view hy every L enlfor<ing uuthorily
Iwruuse the crcngnition of the inhevest dignity and of the ¢yual nad
lialirnahle rights of (he ctizens is the foundalion of Eeeedion, justice aad
peace in the world. If he humzo rights are satruged. then the Court
should set ix face ppainst such violation of buman cights by ¢mercising i
muajestic judleial apthority, [558 G-EL, 559 Al

15, Tle prateclinn thid the citlzens enjoy voder dee Ryle of Law are
the squlntessence of bvo thausand years of bemas strupgling fron Ads s,
It b5 uol commonly Teallsed linw easily thia may be Inst, There |s ao knewn
mrihod of relafoing Them but by elernal vigliance. There is no instilulion
€ which the doty can be delegnled cxcept to the judicary. I the Jaw
enfutcipe aulhorily becores & law brenker, il breeds contemapl far law, it
anvites every man 1o become & Law wate himyell and oltimuicly [ loviles
anarchy. [559 B.L)

Per Sahal, ). (Corcrerring) ©

L. The tnree TADA Acts-Act §1 of 1984, dcl 31 of 1985, and Acl 2§ of
1987 Lave besn validly enacted by the Parlismeni is exercisr of ils power
under Entry 1 of Lisi 1 of the Consthiution, [617 4]

1. Fawer to frame or enact law fir the yoveraaoce of the countey by
the suprome body exercisiog the sovercign power is kooww a3 |egisiative
po~er. Ina denusetary which bas opted Tar fadera? styociure of fovernanes
wilh o wrltien constitulion the lepislative pewers either of the Cemtral o
the State Legiskalure are derived fram the Copstilulion fiself. In war
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Constitmtiin the Lemislatures under Articdes 246 have plemary powers. A
Bt nre supreme in their sphere. Bul the Teld o legislative activity of the

tmo sovelpn leplslaiures s pegudatad and is sxercised in tonsonance with
Eatcy in Lisi 1 and IT of tie VIL Schedel:. Apart from exclusive feld of
activity provision is inade empawering both the legislalores Lo exercise
legixiatlve pawer in respect of any of the maiters enumeraled in List Hin B
the Seventh Schedule known 83 comourrend list [6h0 F-H: 611 A]°

1. From the langunpz used im Entey EalList 111t is apparcnt thal the
Entry is couched in very wide lerms, The wards fallowing the CxprTssioh
‘criminal law' enlarge Lhe soope to any matier which can validly he con-
sidered o be criminat in nature, The eserclse of prwer umder this entry, C
iherelore, has to e construed liberally 5o 2% 1o ghve Tall play o the legisia-
thve aclivicy, The width of the eniry, however, @5 conienlled by the lalter
expression which takes away the power of either leynslalure to keglsiate in
respect of oflewces against laws with respect ta amy of the madters speciTed
o List ¥ or List L. Since this part restricts and martnws the ambit of the D
entry it has to be construed sicietly, Simee gnder e Federal structiuee the
low made by the Pardiament kas supcrmacy any shacthent niade incxercis:
of pewer under Entry im concizTent list shall have ovet-riding elect subject
to Testrictions thet may be spelt ant from the entry itsell A legistation by
LUnien Factiament tr be valld under this eniry must satlsfy beo requirments; )
one, that it snusi relate o criminal law and e affence should nat be such E
as has been ar could be provided apaimst laws with respect to any of the
malers specifled o List 11, [611 G-H, 602 A-E]

Emion af India v. 5.5 DRrillet, A LR (1972) 8., 1061, referred to.

4, What is @ arime I a glven seciety at n packicudsr (ime has 2 wide
connatatlon &5 the comeept of criwe keeps on chengimg with change in
political, economii: and sickal set-up of the coaniy. Yariges legistativng
dealiog wilh economibc «ffmces or ofences dealing with violaten of ia-
dustrial activity or breach of taning providlon are ample wroof of it The
Constitution makers forcsaw the evenluality; therefare, they confrrred G
such poawers both on Central and Siate Legisiateres to moke laws io this
regard. Such right includes power b define & crime sod provide for ics
pusishment, Uge of the expression Sincluding all matiers included m the
Endiam Penal Code at the commencement of e Constilution” in Eniry |
of List 111 is unequivacal mdication of compechensive natues of this mory,. H
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It further emprwers the Ingislature o make laves mot only ie respect of
mualiers cavered by the IPC i any other matier whicl could reasnnally
and juslfiably be eansidered bo be criminal in nature Tercorist or disrup.
five acthvity is crlminal in coniest, reack and effcct. The Ceniral and Sixie
Legislature Ioth, therefory, are enopowered to begislate in vespect of such
an ackbvily in exercise of the poswer conferred under Eniry 1 5F (he cancur-
rent list. Kot this wide power by olherwize controfled and resioicted hy the
latter part of the entry. It ciirves il an excention by precludlng either of
the lepislabnres Crom eaercising the power I il is in respect of offance
apuinst fiws with respect to 2oy of the matlers specified in LisLLor 1. The
conlenversy, narcaws down do il the nifences under the TADA are sech [n
respect of which the Staie Legislature could make 5 hew, T odber wmioTds if
the lepistation relatbng v TADA can Guf in Entry 1 af List Il then the Stale
legislature wonld dave competence 10 make 3 law pnder this entry and
ereate sdfenmces for violation of swch law under itom: 64 of List IE and The
Central Lepislature would Le precladed foom maklny any baw. Bl phat
would happen if it is held Lhat luw relaling Lo TALMA i either in lact ar in
pith snd subsizgee u law relating 10 ‘pulilic order'. (612 D-H, 613 A:H)

5. ‘Terviwizm constitule o dieect repudiation +f fiberal ahd hamen
valees and principles, and that 1errorist Ideolngy is.. and consteotly
deployed in a struagle 1o delame and discredil demnoracy’. The terrnrism
wilh which var counbey is fuced Bs s punsored terrerism, Terrorism whether
it is spondered or revolitionary o eveg polilical by its nature connot he
considered 0 be public nrder as explained by this Court. Cnnceplually
public arder and terrorism are Aiffecent nat aniy I idenlopy and
philosanly but also dn cause o the rngns reg. B mnaer of ik v mmmissivn
and the effect or result of sucl activity. Public order s well understand
and fully comprelended as a problem assnciated with lyw and arder,
Terrerism is a new crime far serinus in nAlEry, MATE graveT in impact, and
highly daggeraus in cunseqrace. Ovie pertains to law and order peoblem
whereas Lhe other may be polftical in nature souptel with v ustifighic use
of force threatening secackiy and iotegrity of the Siate. The sybmissing
thus wdvaneed o lepisiative competence, more 85 & Dratfer of foFse than
wilh any feeling of convictivn gmd hellef in jts mieril, duwes nol ajspeear 1o be
sotind. [¢13 F-H, £14 A-H]

Rovtresls Thgper v, Srate af Marar, ALR {1950) S.C. 134; Ray
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Manohar Lohea v, Srale of Rilier & Aar, [1966] L 50K, T09 = A, L. {1968}
SC V4 and Hurlyhand Fatoechand Bandhiz v, Union of fedbr, ALK,
(29700 RC 1453, eederred to.

4. TADA having been mhacted under Erdrr L of List 1L of (he Seventh
Schedale, it 4id not sulTe fram lack of legislatlve competense. [514 O

T. Any law of punitive ar preventive delention has to be tested an e
touchatone of the conslitutlinal assyrunie 10 cvery persoen thal he slall
not be deprived of bis Uberty exvepl in sccordunce with procedure eatab.
lisked by law. [L 15 dectaration of deep Faith and betlel in husian rights. bn
the patbern of guaranies waven in Chapler 1 of the Constitwtlon, personal
liberty of & man ks al the rood of Article 21, (614 [H

A Article 20 §s 2 constilutional command Ly Stale lo preserve the
beisbe bwman rights of every person. Exbaienc: of right and its preservatien
has, thuy iy be comstrued liberally and expansividy, As o corollery ko it the
extrchse wl power iy ¢he State has Lo be construed nartowy snd resivic-
lively. ILshould bi so undersiood and interpreted as ool ta nollicy (he Sasic
purpose of the gunranter, Mo kegislative or execulive aclioh an by per-
mitted o get through wnbexs it passes dheoogh the judidal seanniug of it
brimg ol viottlve of the chedished right preserved constitutionally. IT the
Arlicke is construsd 59 stopareering The Siate to make 2 law and geprive »
person as the Consututlon pervajly I fhen the colire concept of paesanal
libeciy shall stand rustrated A pabltical party voted to power may adopt
represslve measures against its politieal fees by enactiog o law 2od it may
well ke said that deprivation being In accardance with procedure £51ab-
Lshed hy law i i within consttutlonal frame up, The procedure adopted
by Stele either begislatively or execullvaly wivst therelore salisly the basle
and fumlamenial moyguiremcot of betag falr and jest, Procedure established
by law exiends bedh. lo 1he substantive and procedursl law, Fother mere
law Ls rent sofficend. It must be fair and just lawe, [615 G-H, §16 A-L]

2. Each expression osed in Arlick 21 ephances homan dlpnily and
vadue, It lays Touodadon fox & goeiedy where tole of law bas prissacy and
not arbilrary or capelcious exercise of power, “Life" dicllonacky mesns
‘stale nf tunctiomal sclivity and conlinaal chamge peculiar b Orgadised
malter, abd sxpeclally Lo the portion of il cosstituting an anlmal v plapt
before death, animate existetior, beiog adive”, Rul used o the Consutution
it may mok be mere evisience. *Troncale Uberty in Article 21 and several
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wther Frecdom fade out sulomatically”, (614 G-I, 655 A-DD)

Munn v, Ufigels, [LETT] 94 LS 113 Kiraget Sengl v, Seore af OF,
[1564] 1 5,08, 32; Sur! Batra v Defhi Adnpinixirates, [30700] 1 540K,
.,193; Meancke G#EHJ.?F' w, Liefon .:.lf .|'."..|'.|'e|:.|I [IHS] TR R -E.l].i Frauces Congles
Ml v, The Adminueradon, L00on Tersiory of Dethd, [1984] 2 SCR 516 aad
Adgiuemgl LKiemer Mugeptrate, fokeioee v Shocakanr Shiekle, AlLB. (E¥T6)
S, 1207, refermsd fo.

Crigere fiE) - Whether Soctian 2 IpfalfElof 1987 Aol iy vagpe and
Dxprecise 7 Wheeher Mens Req is srecessary elenrenl oof gberrenr 2

Fer 5. Halnave]l Fandban, 1. ¢ Feor Rimaedf WAL Punchihl end 3.0 Agrawel,
Il-

Ramaswamy, J. fMCovoreringj -

L. Secthon 21Harir of 1957 Act is hliyatally and bapemitssibly vwpae
#nd imprecise. Even an ipnovent person wha ingenlously and undefilediy
vommunlvates pr pasociae withoot any keowledpe or having no reason in
believe or spspect that the person or class of persoss with whoow e bas
communicated or associabed is cnpaped in assisting In any maoner ter-
rorksts or diaruptionigts, can e arrested and prosecuted by abusing or
mhauzing ar mibsapplvng this definition, In ollimusle consamcoatinn of The
procecdings, perhaps lhat puiftless and inboXiouws lanocenl persco may
also be convicked, 1478 F-(G]

2. The exclusion o 'mens s’ or indenlian of knewledsge on the part
of 1he person wha commuoicales o assoctales wilh any person who iy
engzgenl in anginting in any manner terrorists or digruplinnisls cankot be
vouotenanced In vlew of the Tact that 1he substanlive nifences vequire, by
g3 press provislons the imtention on Uhe part of Uie abedtor. The substantive
ITences require inlention on the part o the persne commltling the ter.
rerlst acl or the disruplive acl . [474 H, 479 4, 4T ]

3 Therefrre in order to romove the anemely i the vague fnd
imprectse deflnitlon of the word ‘abet' the persen #ho 15 indicated of
comnaunicallng or associating with any persen or glass of persons whe is
engaged I assisting in any manncr terrotists or disTepiinoists shauld be
shown 10 have actual knowdepe or (o have reason (e believe that the pecson
oF flasy of persona wilh wham he iy charged o have commuenicuted or
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associaled b5 enpoped in assislng in any munoer the terrarlils and dis
rupthnmlsts. [472 O]

4. The expressbnng ‘communicatish® and ‘association’ deployed i the
definition should be gualified so ax tn save the defimilion, in the sense that
suctual knvebesljpe aF reason 1 heiteve! v the pard of a person to be roped
i with the gid of that defimition shouid be read into it instss] of resding
it doww and choese (i) of the definition in Secton 201004] shonld be Tead
a5 meating Ihe communlealion or assogiatiun wilh any person ar ciass of
perspus Wil the actuad kauwledpe o1 Raving weason W helivg Lhat such
persnl nr class «f per s by engaged in Asaisling in any maneer Erorsis
or disruptiogists” so (hal the abject and perpsee of Thal dagss oy ol
athetwise be defeated and frusirated, 479 1-F]

Brand v. Wood, 62 TLR 4626% Stray v, Or Aot 1T B F18
wicheds v, Mad, LR, [18T3] 8 CF 322; Srude of Maiorashioa v MHL Creige,
ALR. {3} SC T2 ANgrhe Lot v Sats aof Mealea Pradesh . & LK, {1966}
SC 43; Srnec Mall v, King Srgweron, LR, (17 B 1358 Horiprasoily
Rin v Srere, {19581 500K, 322; Surjenr Prived v, Seaee of Uiter Pradeit,
L1463} 3 SCR 324, Stare v, Abdad A2z, ALK, (E9i2) Yol 49 Bom, 24); freder
Sen v, Stng of Funjob, (1973 2 80OC 172 and 4.8, Ry v. Lnion of [relia,
[1942] 2 SCR 272, referred fo.

Saqe Pravad v, State of U.F., (1961} 3 S.CR. 324; Fulkrgj v, DR
Kaiti, [19%62] Supp. 3 508, %66, Nawheial v Srare of M.E, ALR. {1 B}
80 43; Br. T.5. Pasnar v, Sha Fiee Sitghe Dand, [1959] Supp. 1 SCR 21X
Seore of Mabarasiisa v, Mayer Huep Geome, TIF65) 1 S.CR. 12X Toglich
Fraso . Sare of West Sengal, [1972] 2 SCK S5 andk Collicinr of Cosioes
v Cherty (19621 3 BCR TH6. distingubahed.

Carpus furis ¥erenduere, Yol. L p 3N mefeered to.

5. in u rrbminal action, the general conditions of penal labilitikes are
indicated im ofd maxbo “sobier Bt feci recntniof preny painta e, the acl
alune does mot wmount fo gudlt, it mogl be accem apled by A goilty mind.
Kt thete are exceptings o this rule and the reaseny for tais is that the
legisIatuce, woder certaln sibualins and circanclanees, i ids wisdom may
think | 5o impeeHand, in scder tu prevent o particulsr act from being
commitied, to Forbid or rele ol Uie eberaent of reewrs ror 35 & cunstitutent
pari of a crime or of sdeguate prool «f inteslion or achual kniwledge,

H
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However, unfess a siatale rither cxpressly or hy necessary implicatlon
rules ool s e’ i cases of this kingd, the element of e rer’ must
bt read inte the provisions of the Sistite, The question is wot what the
word means but whether thece are aullicient groands for inferrlg thut the
Partilamenl intended to exclude the general vule thel mens ma is an
essenthal element Tor bringing any person under (he delinition of ‘abet’.
[474 D.E]

f. Generally, it bs one of the sssentinl principles of Crimdsal
Jurlsprudence that a crime is not conmitted if the mind of a person doing
v act in guestion, is innecent. Thecyiore, 1o consUtute o u.nmr, the intenl
and wol must bplh cancur, (476 H, 477 a]

7. Thoogh narmally the plain ardiniry. grammatcal meaning of an
emaciment affords the best puide and the objoct of inferpreting & statute
55 Lo ascertalys the imtonbiom of the Iegislature cescting i, othre needhinds
ol extructing the meaning can b resorted ta Uf the banpuage is contradics
tory, ambHg ey or dcads reably to absard results 5o as to ke at e real
sense and meaking, 1473 G-H)

South Auig fndveptries (Fur ) Led v 5. Samp Sitgh, ATR {1965) SC s
5. Nargvanaswani v. G, Panaecerselvars, ALK (19T2) 5 2284 and Dourec-

Lorate of Enfarcernen? v, Deepal Moluian & Aar., {11994) 117 290, ceferred
fu.

Salmond : “furspridence’, 18Hh Edition, p. L5Z; referred L,

. It is the kesic principle of lgb jurds prudence that an enaciment
iz void for vagueness il itz proliibdtinng are nat chearly delined, YVapue luws
ullend several Unpurtant values. I iy insisted ot esophisised that Loy
should give the person of ardinary mtellipence a reasonable npRortunity
to know what is prohibited, so that be may act accordingly. Yapue [aws
Mmay ap the innacenl by not praviding fair warning. Such o b imper-
mizsibly debegates basic pelicy mailers to palicemen and also Judpes fnr
resHuting ob Hh edfoc and sybjeclive basis, with the atiendant dahpers
of arbiteaty and discriminatory applicatisn. More so whoertain 2nd an.
defined wirds depluyed incyltahly lead citizens to 'steer far wider of the
unlawiul zoee... (hat il the boundaries I:I-f The furbdihlen arcas weie 1,I.¢.|r|:,-
marked’. [47% D-E]
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Iec Saleal, ) rCompamng)

The definition of word ‘abet’ in sub-clause ) of Sccting 30 G
shoutd be ammended in order le arvoid the ambigeity and make i immune
friym rlfaHness. (614 ]

Chraure (0TF] 0 BFTeter Sections 3 and 4 of TT At providing ueck
parcsionend for Temarise Aced sheed Durmphove Acpviiecy ang sownlid for semes of
E;'au'd-a'nl."ha':? ?

Per Hotnavel Pandian, J. (Forfoerell} ALM Proadihy eved 507 o) 1T
Ramaswamy. J. "Concuerrag)

1. True, the sWTences arising oul of dbe dots, enomerated in Sectivns
3 aml 4 of PWH7 Act moy be stmilar to the oftences lalling under Ihe
ardbnary proal baws. They provide severe punishmoent and also prescribe
Aninlnuie sentence Mie some ocls constituting offences Falling within the
twa provisiona. The Act teods in be viry harsh and drastic containing the
skringentl provistows amd poovides minimem punishments sand e some
olher affences enluawced pepaltics alsn, The provislons prescribkng special
procedares aiming at speedy dispnaal of cases, depanting from the proce-
dures prescribed under e ardibaty procedurul law are evidently Tor (ke
rexgens (hal (he prevalent ordlvary procedoral by was {ognd 1n be
iadequate and ot sufficiently cMectlve to dexl with the pifenders indulg-
gt i Lerrarisls and disruptive aclivities; secwdly ot the incensed
wlfeoees are arlsiog ouf of the activiiies of the terroriss gng disruptinnisiy
which slisrupe or are intended 1o disrupt even the sutereigaiy and ter-
ritorial infegrity of India oF which may biring aboul er suppaect 2oy claio
for the cessivn o any part of India or the cessatton of any part of Incdia
frovn the LUnion, and witich create tervar and a xense of insecwrity in the
oiinds ol the prople. Forther the Eeglslalure being aware of agpravaled
malure o [he offences have brought thls dvashe change in the procedu e
under this law s that the l.rh_iEl.‘.t b the ilt_gi.ﬁluh'-::n mury ol he deTesvied qnead
myllified, [484 B, . H, 445 A-C)

2, Favlng rogued b the ohject and purpese of the Act of 1947 as
veilecied From the preanmhbe and the Stamenrent of Chijects smb Keasoo ol
the Act, the submission biaile questinnbng the legality and oMaeiins ey,
al Sacthnns 3 ynal 4 cannot be cpuntenanced. There is na gi scrinmestio in

B
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view of the separale machinery pruvided for the riul o the cases under
this Act to achicve the ahject of it. [4856 C, X]

Maronjan Siagh K.5. Pusgaln v itendra Bleireeaf Bijjava, 1E990] 4 SCC
75, Unnaublegi Dawaedileet Meaon v, Steie of {ujara, [1oH4) 2 RCC 2T
Staic of Wes Henged v, Arear AN Sarkor, [1%52]) SCR 284 and A_F. Anfioy
vo Enian af ndia, 11988} & 500 T, refrred 10

Per Sabai, J. fCaveceerringp

Sectinns 3 and 4 of the 1987 Act not lialde Lo be struck dawn Tor
vaguencess. [GL6 15]

Elgers [iu] - Wirother moee possession of ey atd Soirngniio i
suficient to prove e affeece wnder Secticn 5 of e 1987 4o 7

Ier Sahai, J.

I. The provisions of Sectinvn 5 can be invoked anly #dien the proseci-
tion is able to cstablish (hat there was some malerial an record o low
thivt the arms wed ammuntion meationed in the Section were likely tu be

wxed fnr any ervorist or disruptive activity o that they hud been used as
such. [&XT Bl

. Mere possession of armis and ammuonition specified In Section 3
bas bren made sabstanlive offesce. 1 |5 much seriou3 b natwer and gravet
in impusck as it results In prosecution of o man irrespective of his asaitla-
tion o conmecton with terrorist oc terrorkst actbrity. A comparison of this
Sectlon with Sections 3 aod & demoastrates the arbitraringss inkerend ia
it. Section 3 gperaies wlen o person mol ably intends to oversme the
Tiovermnenl ot creale terror in people ele, bus be ases the arms and
arntiunitens which resulls im denth or Bs Biely to couse death sod daunage
Lo property #tc, Similady Seclian 4 applies to those acliviges which are
dirceted towerds disTupling sovereignty and termtonal integrity of the
couniry, Thus a terrarist ot a disruptionist and @ person possessieg aoy
of the arms and wmmenition, oenlionod ie the Section have boen placed
al par, 18 Seclisns 1 and 4 the offence arises on the act having been dnne
whereasy in Seelion § W 1s founded only on posyeasion. Even under sab-sec-
tion (3] of Seclion 3 2 persan is lable ta be proyeruled for abelting the
alfence iC he assists nr communicates with 8 lerrorist. Sub-sections (5} amt
(6] inserted by Act d3 of 1993 bx Section 3 alyo require that & person can
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be prasecuted orly il Be is fvund 1o b 8 member of 0 iebrerdst gaog o
terrinelid arganisation ete- The Act, therefore, visnulises provecutisn of the
teevorlsi or distuplinnis! for oilences umder Secliops 3 ppd 4 and i vthears
ngly If they are associaled or related with i, That is in keeping with the
nlrimclive of Tha Act, [T DG

3, Wois ture Leat whlle slelinlag: e critae [t b5 aopen o the legislalure
Iu make provisiee which oy serwe the shieciloe of e legizlation and from
awider poinl of view vne may sny that possession of such aoms, the pse of
whicl noay kead to lerroTisi activity, should be laken ws ome of the olfences
ay a prevenlve deterrend provision, et there musl be some imber-relalivn
berween the tn, howsoever, remate it may be. The harshness of the
provislogs 1 apparent as all those provisions of the Act for peoseculing a
prrEsa inr.‘ll,ll;'lirlg fiarfwibiere ol pripecly, detdal of badl et Are applleable
b i perann avcupid of possensing amy wring atd atoeunltion &% o whe
s fﬁ“n;r.l;l [ o afTemnee monder Secticne 3 and 4 of the &0 I3 g0 doulil
true thisk i ohe Deas fustificatiotn tu have such arms sod amuundtions oz
are menllaaed i Section &, but wigustiflalde possession dies et muke a
persan 2 beprorlsl o disruptlonist. Sloce bath 1he subsisotive and proce-
dorul bvw apply o w lerrorizt and disvuptioulcl ar a terrorist acl or a
dizruptive acl, il is necessaary Lhat thiz Sectlon i it bag 16 be Imniune from
atlack of aebilranipess may I iovoked only If there Is some molerial 1o
Show thal dee persnn whn was possessed nf 1be arms jotended il to be used
fir leprrisl o disrupllonkst actlvity or it was an arm and ammunilivk
which o fact was gsed (618 A-E]

Chraere () - Weether Seclcon 3 af ST Axt wizich pravides for farfciture
of progpenty of persons comuacred wader TADA 25 pindative of Amicles M4 and
27

Per 5. Ratnavel Pandian, J. (For irrredf MAY. Putchthe and S0 Agrawa
-

Bamaswamy and Sabat, L) (Coneprmngl -

The discretionary power piven b (e Desigaoded Conet under Sec-
tion Bily and (2] of 1987 Act is to br cxercised under sirict conthagenches,
namely, that (7] there maost be ae order of forfeltuee 8nd that order must
be b wriling: 27 the peoperty either inosable oF lonnoovable or both must
Ielong 1o 1he seciised convieted of any odfence of TADA or Hule there-

C
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undyr; (3} the propooty shoulil be specifivd in the order; (4 oven theupl
altachment can he made under Section K02y Suring the kel of the casc,
the fadeilure can be ardeced oaly in case af sonviclion s oat ol herwise,
The very fact thid the arder showld be bnowritlng impdies that the Degig.
nated Cunrt muost pive rensins far 2ueh an grder even thaogh the Seclion
dais hal specifically require the Designibed Courl U record ils ressons
Cur wo dwing, beeause the word ‘order’ even swcordiog tn the lexcon giean-
ingy is Lhat 1t is 2 decdshok o diveetion edther intedocutory or preliminary
ar final by the Coort trying the Wfence. Secandly vnder Section 19 of the
AcL in appeyl lies straight i the Supreme Court as 2 matler of ripht from
any order not befng intedecotory order both on Tacts and Faw. Theeclere
the contention that saction B ix viglalive of Articles 14 ard 21 Tals,

484 AT

Cucere Jwi) - Wheifier bl.'!!_‘[.lr'l'.ll.-'.il.fl:H'LT coerteiited i Secrfon Faf JREF Al
frnercing for Cansifrerian of Desé@ceed Cownts ane carrpniianally 1efia 7

For 5. Romagvel Pandhar, I (For limself MM Puscltef and 5.0 A,
K-

Rarnaswarty gt Naha, M. fCmeoirma)

1. Sectlon ¥ of the 1937 Acl is ool vialatve of Endry 65, List 11 of the
Seventh QI:h-ElilrE-P and Artltll:.s 233, 234 and 2% of the Consiiiulipb.

' [48% E]

2. As the impugred Act b5 enacted under Entry 1 of List 1, che
consliution al the Desipnaied Couwres by Lthe Ceplral Grrermment canund
I# said in viedalicn of Entcy 65 of List 13 which empwrers e Staie
Leglslatuee (o constitule (he Coucts. Under Section 9 boih the Ceniral
Covernmenl and the State Governmends are authorised b constilnie
Iesipnated Crurts by antthcatinn under sull-section (2] of Sectien 2 [t is
metdke flear that the Couris constlivied by the Cenlzgl Crovermmend cither
hafore or afler the issoc of the notification cnustituling the Desipnaied
Courts Iy the State Govermioend shall have jurisdiction to (oy sny ofence
commilied in that arca or areas and the Tresiphated Courts constituted by
the Stade CGovernment shall not bave any juhsdu:tmn n lqr any ul'ﬁem:e
wmmltl:rd in that area or areas. [4R9 B- E’_‘l

ﬂumn:' (vii) ;- Wirelher Sectian R 7y af 1987 .-1.-:: witichh mrakes provision
Jer vomeinuencr of u Hedge of Dosignated . Coun gfier fuperennuation i
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appret T prangiple e face 0t oo ngdenesgelonce ef wifrcany ?

Fer 3. Kanovel Fandion, J- (For fiaaclf M. Punchlil and 5.0 Aprerv,
J’LII

Sectlon 207 of e 1987 At does pol offend any Consthl ot onab
porevlshion. Huwever, tlee Ceniral Government and the S6ate Svermmenl at
the tire of appuninting 1 fudpe or an Additional Judpe 10 the Lhesignalee
Conird wills Lhe concurrence of the Chicl Jusiice of the Hiph Court cos.
veimed should keep in mind that the Judpe desipnale bas sulficiend envre
o survice even at the initial stupe of sppuiniment, 50 Lhat ne pae may
enfeciain any gricvance for contimusnce of service of Judpe of the Thesig:
minled Court after atlainmend ol superannoatbon. [45%10 {-13§

CMgenipteney of Chageedngehud, CF pertaining fe clapse (71 af the Spee-
ol ok Bl Le Be o Npeceod cowerty BT 19T 3 S0CH TR, hefd Brape
picable.

Per Sabwi, . (CoRcrming)

Aliough i provisivns relaling v appointment of & perspn ax
deslgnated comrt are clear el i§ was poniled ngt thar smue oF thee were
appoinled even afler relivermment. Soch & ppolniaiends world Be in feeth of
the #xpress provishons In the Siatute. Therefore, oo ome showld be ap-
primted a5 designated court who has cetived from service, 1827 C-lD]

Per Hamaswzmy, ). (Dissenrizg)

I Subesectlom (Th ol Sectinne ¥ of the 1957 Act uesialates s Talcrun
withowt meinciog woy wei'd thal desplte the judge or addidenal judge of a
desipmated court attained the age of superabiowation under calcs ap-
plicabde Lo Ddin by Thee Silate Jwilbcial Setedoe, he aholl e eolitled to ceofinwe
wy such judge ar additicrat jodgpe Iy etojlioplig wenqaivoca] Eangroage
"shall oot affect his cootinuance as such judge ot addittunal Judge”. In
mih:r winrds, the lerisinlive intendion |5 chear that thouph designated Jedoe
alLaingd syperannpation under the relevuot rules applicuble to him in his
wormal judicial service ax a sessions or additkopal sesslons judyge, he shall
remain ju service dycing the pleasure af the cendral or the appruprlate
state povernment, Wil monld be its message ? [ it conslslent wills b
imdependence ot the fudichary ? Would it create conflidence in the accuscd
ihal Lhe desbg;naled judgt would he o slem slulT unl:lﬂu‘l.i.rlg Iedfre puner
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ot luce of perxonal advindape 7 The constitutleval validiny of Section 407
of the Act shogld e addresyed (o the above setting and perspectves,
The concern lere I it £o mach with the initial appointment as designabed
Judpe but with the control and supervision gver s dischacpe of judical
fencliaons and as its parl is e inseloted From execotive inflvence pvertly
or coverthy, (5583 C-E]

2. The Constitution of u destpbateld coued per re may be valid hol a5
& courl parullct b courts of Sessions and appuinltient of Secsiens Judge
v Additiunal Sessions Judee s o Judge of dhe deskghated courts withnit
adminisicative wrd jodicial coptrel of (he High Covel concerned and
contsmance in nllice afer atlaining superznaualion arc cleatly in nega-
tion af atnd subeersive tu the dependence of the judiciary, cavelnlly
conserved and piven Lo the peaple of India, it would fesier the “peasure
doctrine' laying the seeds to bear fruits of poisaned iree o destroy inde-
pendence and impertiality of justice wlikch the Countitulicn of India coR-
ﬁti:mﬁ'.‘_'f avplded, It s, thecenre, uncnosbitutaenal, [E9T H, 595 4]

A M5 dhe Dagic pastulale under the Tedian Constitution (hat the
legal sovervign puver hay been deiwibuted between the Beyrinbo toares to
make the law, the evecutive Lo implement the low and the judiclary to
itferpies the law within Ihe limits sl dow iy e Constltation, The courts
are Intermediary between the people and the olher ocpans of The Alsie o
order to keep ihe latter within Uiz paramelers deliensted by the Consiitu-
liow. There can be wo libenty i€ the power of judging be not separaie foom
the I:-gisla.tiv:: and executive pwTrs, Article 50 of the Constitulion, there-
Tare, elfiins the Alsle @l in facl sepavaled the judiciary from the ececu-
tive in the publlc secvice of the state. [54% G}

d ladependent judiciary is the most esseotiol atribyle nf nele of Law
and 15 indlspensible to sustain democracy. [ndepemibence and Inlegeity af
the judiciary inm a democratic sysfem of governoent is «f The highest
imporiance and interest aat only ta e Judges but 1o 1he people al Feege
wha seek judivial redres s ageinst peecelved legal injury or ecepodive Fcces-
s¢x, LHspeusalion of justice Wy an impartlal presidiog judoe, willvout Tear
or Favour, aMection or illawitl, i the cardinud creed wnd zealously profected
Ty the Cobslitating, [589 H, 500 A]

&, Judicial review s Ihe basic strociure and iodependent jpdiclary 1=
Lhe cardlnal featire and an agsurance of Falll ensbhrined io the constitu-
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Lisn, Cunlidence of e peeple in impartial dispensation of justice is Lhe
inding Baree for seceplance of justice delivery sysiecr. Independence is
aot limited tn insulating tbe judpes from executlve pressures alowe. s
sphere extends Lo aoy other impeocable zoees of pressures o prejudices,
Judpes shoubd e meade of stern stofl wobending befare the e,
cornnmic o politicd which alane wiuld ensure fair and effective ad.
minist riakion ol jmatice. The ulficer exercising judicial power vested in bim
must be, of necessily, (e be sct upen bis own consclence and wilhoot
apprehensing of personal consequences te himsetl or lure of reciral
rehabilitation. The judge should be mede independent of uost af their
resienbnis, cwcks nnd puniybieents which are vsually called inlo pay
apainst other pubbic oTicers amd he shiuld be devoted 1 the coasckntious
perforance of his duties. Thenebore, e nousl be free from esterial as well
15 imernab pressures, |59 KD

4. The veed v independent and impartial Jodiciary manned hy
persans of sterling characler. improenhle integrity undounting cowsage
atrd determ boats, dm partiolity snd isdependence is the command nf the
extusibuidvn and call of the people- He would administer jostics: wilsat fear
or favour, affection o illowill, His sancting sud suceour sre aptiured and
nourished from the constisulion figell. The ability and inbegrity of the judge
{4 make & decisina Frre Trows external imterfereoce or influence or external
coRvings is an resential cumponent and an inbuilt assurance e shape the
wrderky life of the commuynity, Indeprndent and impariial judiciary thuy
sustain the Faith of the peopke in the efficacy, effectivity and impartil
Judinlu] provess, lodependenee of the jodiciary hag been secured by provid:
Lng securiey af tenure and other comdilives of service. Judicial inde-
pendetce means talal lberty of the presiding judge 16 ey, hear and dechde
the chses thal lave come Tefore him wncording to 1he set proceduce aod
declde the cases and glve binding decision om menits wilhowt lear or laveur,
affectinm o id-wll, [550 E-G]

LFEIR f.l.'c.lr:lu_&t' ond {o. v, The QHEEH, 13267] 1 AL 15 Lt L
Puiaetime Construction Co. v Murathion Pipe Line Co, god Linsteed Sroves, (T3
L.Ed, Znd 5%8; 458 U5 30 (19623 anal Trooce Special Oowirts Bl AlR (1979
S0 ITE, neesred to,

9. A& eonjoint reading sectlons 9, 11 and 12 of the 197 Act does nol
indicate 1o presorve the control o supervision of the High Cooct over ibe
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Nesignated Court v Judpes holding Uie posts, theugh they were nppeinied
aoitially with (e concurrence of the Chirf Jostice of e High Conrl.
Appoininuent of sessions or addilional sessinns judpes ss judge of the
desipnated cnerl under sectian 901 are oulside the scheme of the Con-
alitation und Lhe Cnde bat a ensalure of the Acl Thoagh the appoirticent
of the Brisirlel oc Addilional Sessians Judge Lo Lhe desipriled coort by the
Central Governoient or the State Government, a5 the case mAy he s with
e concurrence of the Chiel Fuxiler of 1he Bigh Court, thecealter the Highk
Crwart ceases tu bave any administrarive or judicial Superviston or canteol
over them. (m appainiment as 2 Judpe of the designoled court, the
Fessinng ot Addltianal Sessisns Jodpe is transposed o the adminksieative
enatrnl of the «xeculive, be it the Ceptral or Ste Gavernment Thiks
conclusion docs not bestn that the offences snder the Act cannol be tried
by the esglar courts cspecialiy assigned by the Hirh Court tn Lhe Sessions
ar Addidional ar Joinl Sessiony Judpes 1o exerive those fanctloos or the
. Pwer under the Acl Morcover, seclion 19 confera appellate powar i this
Court. |552 F-H, 598 K.(]

Chigere (i) - Whedter under Section [I2) of 1987 Act en acosed

Shytrid be given epgortitity af hearing befare fiy care is transferred from ome
Desegrrpred Cowt fo anather ? :

Yer 5. Ratwavei Pandlan, I. [Far hirnzedf MM, Punchhi oud 5.0 Agrawg),
K-

Ramazwamy nnd Sahai, IJ, fCancumng) -

1. Subrsections (2) apad (3) of Secthun 11 of 1997 Act sve ol violative
of Arfick 14 of the Constitution. [S60 H]

2-The concurrence by the Chief Justice of India under SecHons 11{3]
and (1) of the 1987 Acl &s piven ar Jenied in the dlscharge of bis sLatutory
fumclivm on drawing the requisite snhjctive satlsfaction on the reasons
glegn ln the metion ar amy materdal placed belore him explaining the
exigencles nf (he situztion prevailing In the State which s necessitated
the Central Government to nbtain the concurrence and then {ransfer the
case. Therefiwe, nowithstanding Lhe poser of the Parllamenl b exclude
the applicalion of rale of ‘g aitat rakigrn” in exceplinnal circumstances,
it may e open 10 the Chief Justice of India in an ApoEopthale civse o Bave
the view of the acoused, [498 H, 499 A]
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A K Kripippt 0 ey picoow, Drifon ef Drdla & e, [1970] 1 50K 45T 4
foore LR fAn anfoonl, {1967} 2 (B, GLT; Staee of Oara v Dro (Miss)
fenapepef i & ey, WGT] 2 SCE 6358 Tielsi Raem Puted v Livion of ferdia,
[1985] 2 SO0 398 Sahveneir Singl v, Cdown af feectia, [1985] 9 SECC 253, .8,
Crertene v, Lairer af fndia, [I9A] 1 500 7K and Hemad Kone v, Efaaom of
foglier, ATE {J48H0 P& H 95, refl=trel b q

2 The aulhority L glve cuniurrence Tor traosler of a case is vesled
upoa an independent julicial sulhecity whe is oooe other than the hesd
of Judiclary fn ladia, nemely, the Chief Justice of India ws o perord
deilgmant. The vexting of this power in the Cldel Jostice of India is evideotly
with the perpaese of making it known that the Centrul Govermment is nol
seeling 1+ abinin the concurvence cither with w motivation of &iqr or
mafufide wr on being influenced by an¥ exirsnevus consideration, but on
reasiable and justifiable gromed fabdng inty copgideration the prescequis
slte essenlial conditinms, [495 Fa(3]

4. L'mier Sections 11 {2) sed L) of TADA Al the concurrenee of
U Chiel Justice of lodia is soupht Evr when tee exigencies of the situalban
prevalling i the State is not corducive 1o a fair, i parial or 3peedy telal
The reasoid for seeking such concurrence, of course, will be manifesied in
the motlot moved by the low oficers, The Chief Justlce of lodia, white
duicharging his siolulery function padses a stalulbory ocder and gives o E
refluses the conoummence on drandog bis requlsile subjective sugisfpction v
the marerials placed before him in the eation. (437 C-N]

S ML may Le wdded, in this cootent 1hal (he Ceniral Governnient
cAnOot trankfer by e umder Seclivo 11{2) or issue a Natifleatlon umnder |
Sectlon 11¢3} In case the Chiel Justice reluses to pire 1he concwrrence. To
say differviotly, te pass an order elither woder Secthnn 11{2F wr 1143} the
concurrenee of the Chicl Justice ts tine gquie wos - Bur al the same Hime ane
should he slive to the legal position thal the nere sccurding of Concur rence
by Wsetf is nol an order of transfer but 41 only fachiibaies the Central
Lenverfhlent o pass un order ender elther of the ahave provislons. The
accerdlng of {be concorrence though imperatve does nuot compel the
{rovermmest to pess awy¥ onder, if for amy olher inlerveniog coeses, the
Cenirad Government even after ohisining the concurrence dociday Lthat
Ibvere is o aecessity uf irynsferring wny case. [o that situation the sancur-
rence will bave no effect. Therefore, the sconrding of enacurrence which bsa 4
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A conditlon precedent ot passiog the ransfcr weder by e Governnmenl is

anly 2 statytnry order and not & judicial order because there is oo adjudicis
tion of any “lis” and determination nfany issue. lience the inal order passed
by the Governmeat may be apen 16 judicini ceview bat not the concurmags
ciwrded which is only @ statutory condilisn te be satishivd before passing
the teansker wrder by the Central Government, [457 E, G, 13, 495 A}

B.Y Coin B v. Scholigh, [1975} 2 &1l ER 90 and Gouser . Litior
A Pase Qffice Workers & Ors, |[L¥7T] 3 Al ER T, relecred to,

6. Though, thery is oo express grovision in Acicle 139-4 of the
Cobstitutlon awd o Secmpn 400 af the Code of Crirminasl Frosssdyre by 1he
effect that the Suprence Court efore passing any vrdee on the apdication
muade or moved for tranfer of cages shauld issee nottce aed hear the
parile; as required wndetr Seclions 24 and 25 of the Code of Clvil Proce-
dure, yel on the principle of ‘qudi sireraie pasert’, aotloe 1 glven ta the
pactyparties who ace likely 1o be aflecied by any Minal ordec. Dut the
questlon of issning & natice and hearing the partics may not arise il Gy
wirder is passed by die Sepreme Coucl seo more. [497 AR

Chegore {ix) @ Whether Secrior 15 of the 1987 Act, which raakes the
corfetsion mrade fa @ Podice Officer nat fower (8 rank than a Superinarended
af Molice admistible, iy velid 7

Per B, Eatnavel Pandlan, J. (For hfrsef MM, Purchihi and 5.C. Agrewai,
i)

1. Reclan 15 of the 198T Al ix nol lighke b Be strock dinin since
that Sectlon does nol affend adler Artleke 14 oF 21 0F 3be Coostltutlon.

[520 R)

2. Haviog regard ba the begal compelence of the legislatore 10 make
the law presicibing a different mode of proof, the meaningiul purpose and
nhject of (he kgislation, (he pravity of terrorism wnkeashed by the fere
vorists and discuptionisis endangecing not naly the sovereignty and in.
tegrily of the country but also (e normal [ife of the otizens, aed the
reluctavce of even Lhe yiclimy as well as the puldic in comiog forwand, at
the cisk of their lile, 1o pive evidence Section LS cannnd he said fo be
sullecing Mrom any vice of unconstitutionabily, In Facl, il the ¢xigencies of
certaia situnliom warrant such a lepislation then ol is constibulivmally
permissibe provided none ol the lundamentol riphts umder Cha pler TINof
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the Constitution is infrizged. [STH DY)

Sleedenzt Salie v, King, AR {194Y) P'C 2575 tn re. Perverwort Mioogui,
(L9113} ILR 54 Mad. 75 Maricagnan Kwenl & fome Haferm v, St of Sthar,
Ir98d] & SCR 623 Siore of LLP v, Dunge Prorad, ATR (1974 8O 2136,
Bulhisitur v, Ftite of Moharaulirg, ATR (1981} 8C 3T% Fagmieyfz Chendrd
el v, Srme of Best Bongel [196%] 2 3CR 461 Foolpemdi and £ha v
Superazedent, Coaweal Evcise mad are, [19921 3 RCC 251 Direeionale of
Enfarpmant v Deepok Mohaion srd Cov, IT (TR 1 S50 290 and Flaen -
heroaae %, N 4'.ll|" Torzd Madi, (21 Ml Law Weekiy Cr. 261, refeched
1a.

% Tloce the recordipg of evidence on mechanical adeviee can be
tanprered, Lailored, tinkered. edited aod eaied £ic-, it sl strongly B2IL that
ihere must [ some severe sateguards which shenhl be scrupnlously
alzerved whike recording a cotfessivn onder secling 15¢1} sc that the
posslbility of estnriting any False confession cio be prevented 1o sime
appreciable eslent. [51% E]

4. The lollowing peidelines are katd dosm so my o ensare (hat the
vimlession obtaioed in the pre-indictnient intecrogalion is wot tainted with
any vice but is in siricl enufarmity of the well revogulsed and accepled
gesthetic principles aml fundamental fairness = (520 G

1.  There should b¢ nn breasch of procedeoe aod the accepled
norms of recneding the cunfession which shiuld teflect only
the true snd voluolaey statement anpd tbere should be Ro ronm
e hyprersriticisnn sl the autharity has dhiladned sn invenled
confessinn ps = source of o iores pective of the trulh and
credityhiliny; [STh L]

¥ The confession shenld be recorded in @ free sltios phere o the
same langunps in whick U person is espmioed and 65 nar-
valvd by him: [520 1]

i The petnon frisn whom o conlessioo las been recorded wnalet
Section 151} nf the Act shuuld be praduced Lefoce e Chiel
SMeirupolitan Magisteade or the Chief Judleial Magistrale o
wlumi Lthe confrisiop is reqoiredd tn he sent under Bale 15(5]
along with the wriggianl statepaemd of confession, sriblen or
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recocded o mechankeal device withoul snreasunalde delay;
[521 B

The Chicf Metropolitan Magistcale or the Chlel Judlcla?
Mugisirate should scrupulpusly repocd fhe statement, il any,
miade by the accused so produced and get his sipnature and
tm case ol uny complaiot of teture (he person should be
directed Lo by produced fvr medbial examination belore a
Medleal {HYcer not Tower In rank than (hat of an Assisiant
Civil Surgeon; 1521 ]

Maotwithstanding anythieg contained in the Cude of Criminal
proeedure, 1995, noe police officer Yelew che rank of an Assis-
tant Commissivner uf Police in e Mefcopolitan citles and
elaewhers of a Depoty Superintemibent of Police or 2 Police
Officer af eguivelent rank, should Invesligate any offcmee
pmishable under the Acl of 1957: | 521 B]

The Fulice (iTicer oF he 35 seeking the custndy of iny person
For pre-indicteest or pre-frial inberrogation Beoin the judrint
custody, must £l an affidovit sworn by him explaining the
reason nol ooly Tor such costedy bet plso for the delay, I shy,
in xeeking the police custody; [521 F)

In case, the person taken Ene lotertygatine, on roceipt of the
sdatutory wardiog that he is not Bound 1o make a confession
and tiat if he dots 50, the snid slatentent may be wsed apainst
hicr-as evldence, agserts his right 1o silence. the police aflicer
must respect his elght of asserlion withgit makipg any coni-
pulslon Lo give g slotement of disclasure, [331 G-H)

The Contral Gnvernemest may Labe mule of these puidelioes
and incorparate ety Ly ilprlri}[:lrl-a-'[t amendments in the Act
and the Rules. [51X A .

&, An acedsed vy prrson acensed of any offence is protected by the
conshitubivoal provisions a5 wdl as Lhe statutory provisions ty e exteot
that oo self-incriminnting statement made by an acwused o the pelioe
olficer while he iy im custody, could Ie used against such muker. The
constitutional and siatutwcy procedural puarantees and safegoards are in
cansynaoce with the expression accerding tn procedure ssiablished by
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law® coshrined in Article 21 of ile Conslituta within which fuld the
principle af jast jmd Siir trial ks feed inle, The procedire: contemplaied
Iey Articke 21 i lleat the procedure s be ‘ri.gi-'._l‘, “just and fair! and nd
aritrary, fanciful nr oppressive, In order thad the proceducs is right, jost
wnd [air, 0t Ghould cunform 1o the jicinciple of naturst hustice, that is, ‘fair
= May im action®, [507 I FI, 508 A

M. B Shamrg and Qs v, Swinh Clrgnder, Dritncr Magisieaie, Dethi axd
Crs., [1954] SCR MW7 Roja Nergvanial Barate! v, Afpneck, [1961] 1 SCR
417 Swaee af Bonbury . Kathu Kaly Ophad, [162] 3 SCR Bk Masdimie
Aoy wo ML Dand and Aae, [19T8] 2 O 424, Oipz Tl v, Boeeherp
Municipe! Coparatian, [19R8] Z Supp. SCR 31; £ £ Ruvagpe v Sron: aaf
Tl Nade, [J474] 2 SCR 348; Marcka (Faddke v. Union af fudha, [1978)
I 5CH 6237 M. flodker v Steic of Maharonire, [1979) ) SCR 192; Suenad
Butre v. Dhedlie Agbmindpirgricor, | 1979] L SCH 302 Srg Aom v, St of LLP,
LVITRE 2 SOCK VRS Hirsainere Khmoon v, Hoeee Secretary, Seaces of Bibar,
Famna, |¥979] N SUR 533 Hiesmnanz Kharoor §F . Home Jocrerary, Srare
of Bifgn Potira, (V80 ) SCR 81, Suni! o 25 v, Dt A drirg i,
11%50] t SCR 5\5_7: .lrl:.'fnjl Crecmu !-"'Hrg.'n:m' v, Bank af Cockie, [1%80] 2 SCR
Y, Kostun Laf Lakhmi Reddy v, Srave of Jamen & Kachmer, [1950] 3 SO
1308 and Frgmcis Corgle Ml v, Admittratar, Latian Tesisery of Do,
{I1P811 I SCR 316, referted Lo,

6. The Constitution as well ax.the statutary procedursl law and Law
al Evidence condermn the condoci-of any official b extorting a coalession
oF linfurmation under rompulsion by wsing any third degree method. IF it
15 shisn to the Couet (hal o confession has been extarted by illcgal mecans
sach a5 inducement, threat or profuise ax conlemplated eader Section 24
of the Evldence Act the cunfession thus +htiined From an accesed persnn
willd becowne irrclevant and cannat be wied in 3 o imina proEsding as
against the maker. Thongh it is enfively fur the Court irying Lhe offence to
decide the guestion ol admissibility o reliability of a confesyion in dts
Jodicial wivdom strictly adbering to the Law, it must, while <o decidl ng the
prestion should sadisfy (tself (hae theee was o trap, Bo eack sad na
impatrivne sexhing nf evidence duning the coclodial inlerrigtion and all
the cnmdtlons teguired are Tuliiled, i fact Courts have Treyaenthy deall
with cases wl atrocity snd brwtality practised by suioe everzesious pnllice
Aficers resortimg 1o inhuman, barbaric, ardiaic @nd drstic metond of

treating the suspects in theic ausiety e colleet eviden: by hook aw ek H
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ond wrenching o decsbon In thewr favaur. On few occasions even custarllal
deaths caused during inlerragation are braoght o conel’s wnlice. Couet is
very much disteessed and deeply concerned ahoatl the uppressive be-
havicur and the mest degrading iwnd desgiceble practice adopbed by soms
of the police MTicers even thougk an peaersd and swreplig coodemnalion
o ke rmade, 1506 D, R, 327 B, 51T £

7. The Lepgislature is Tree (3 make dassificzton of “offences” and
“wienders™ 0 the applicatinon of o stature, The princlple of iegislative
Aassilicalion ix an arcepled principle whereunder persons may be clas-
sifled inte prowpes ahd xdeh yroups may differently be treated if there s a
reasonable Lasls fo such difference ot distlnction, The rule of diffrrentha-
tion is thal |o enacting ksws difTerentlaling betweon dillerenl persons of
thinps in dlfferent circumasilonces which poevern nne el of peryons or
alyjects suck lavws may ot pecessarily be the same: as those werbing
annther set of peognns nr ohjects so (hat the questiot of siegoal treaiment
dues ot really arlse lebteen perinns gover ned h:rdifl'erent condilions jtnd
dilfcrent scl of checmslances. [508 O, 511 C]

Azbery Haspital v, Cuser Caniry, []'!3!15_] Gl Law Ed. 6; Sogiea v,

Clear [1948] 93 Law Ed, 1463 LE) and Raitway Forrees Agency v. Now Yord,
[1948] 93 Law E&. S13(F), teferred La.

% In order to consider e question a5 10 the reasorakleness af the
distinetiean and claxgificatinm, it is necessry to Lale inbe aecownt the ohjee-
tre for such dlstincton and classification which of course peed ool e
made with mathematical peecision. Suflice, if there is litile or ng dlifference
bebween the persons and the Lhings which bave leen grouped together and
those left ouk of the growps, the clazsification cannot be said o be a
reascnalble ome. Mo making Lthe classillcalion, varlows factors have to le
taken inlo considerallon and ecamined a9 to whether such a distictinn ot
classificalion justifics the diffecent Iceatment and whether they subyeree
Lhe object sought 1o be achicved. (508 G, H, 509 A}

ﬂ'lérmjﬂ' Fal w. Lhvjon qll" prdia, 1195 SCE 309; Sombasdea Duivde
¥. Fusner Tendgliear, [VISY] SUH 2T In re Sptvaa] Oowrrs 8o, [L9T9] 2

SCR 4% and Siare of Bomtbay v, FAL Bafoera, A LR, (15951) SC 314,
referred to,

Seaee caf West Bergal v, Anwer AL Sarkar, [1952] SCR 2R3, distle-
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puished,
Comstizugionald {gw iy Fral Willis, Edla. I p. 57%, referred to.

2. The persins who are tn be (ried G nfTences fpwerifFed under the
proviskms of TADA are 3 distingd cfass nf persons aml {he procedure
prescribed For frying them for the apgravated aod fnoensed natnr o
wfences are onder diflerend classifcation distinguizhube frome the ordi-
nary celiinafs and procedure. This distiretion and cLssificalio of proup-
ing ul the aremsed and the wffences 0 b (ried vmiter TA DA 81 tn mchicve
ibe necandmgful pompnse and object afl the Acl as reflecied Trom the
preamble as well ax rhe “Statement of Object sml Reisuns'. [5 C-D}

T, The classificatln of "plnders' and *oflenoes’ to b iried by the
Designated Count ander the TA DA or loy the Speginl Cowrix wader the Act
of 1954, ure oot fefl to the arbtrary and unesirolied dlscretion of e
Lonteal Governwient but the Act ilsell has made o delincated classification
o fe ofleaders as lermorksts wnd disruptionists tn TADA Ad jnd Lhe
Lerrarisis under the Special Conrts Ace, 1954 as well ay the classiliculion
ol uffences nader both the Acts. The classiGenbions. bas rutionul gerus with
the nbject sooghil i be achicved by the TADA Acix and Sprcial ©ordls Act
and consequendly there is o viddation of Arficle 1d of the Constibaljon,

[515 A-E, Y]

Fr. N.B. Kigare v, Sheve of Dedli, RS0} SCR 519; Kwiivi Baring Ry
¥, Seate of Sourarhira, [1952] YCR 35 Kedar Meth fafora v, State waf Hopt
Sretgal, [1954] SUR 30; Swre of Bombay v. RMI Chanadungmalad, 11957]
SCR K74, Pannalal Bingroy v, Chion af fadia, 19571 SCH 233 Tauh Haii
Fetiain v, Madhybar F. Mendbar, | 19581 SCR 1226 Famgrart Haldher v,
State of West Bengad, [I9%60] 2 SCR 646 and 4.4 Ry v Limicor of fnelig,
11382] 1 5CC 270, referred] o,

Fer Ramaswamy, ). [Dissenting:

1. I s obgoxiows (v conler puwed' o @ police aMicer ta recard
comfession weder 5, 15(1). I he v entrusted with the ssemn pawer (o
recard a confesylun, Ihe apprarzoge of objectivity o the discharge ol the
Slatytory duly world be seemiogly sispect nnd lspire 1o pueblic cons
Ndence, T0 the expretse of the poower 15 allowed to be done obee, may be
cinlrrred with judical powera in 4 lesser crisis and % mormalised jo prave

crisks, snch un erosion iy aastheng to rile of law, spinit of judivind revlew [
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ond a clear megatlon of arvticle 50 ol e Comnithtutiin and the Constity-
livmal creases, 1t Is, therefore, uofaine, unjust and voconscienaldle, nffend-
ing Articles 14 and I1 of the Constitution, (586 FaG)

T, & superipr palice WTicer imchars of mainlzieing law and arder,
while recarding cnnfess lan of 2 person in police custody though, ostensiky
complying with section T5(2) oF the Act, whether wauld raise abwve the
sitemn amil traercends alipve the wesllwr pf the |]:|}' and exhihbil the even
cgmimimity and abjectiviey ol o tined Judicial Magistrale 7 While the
Code and the Evidence 4ct seek te avaid inberent suspivion of a police
rfTheer alpbaiting cionlessiat Kot Lhe aociisee, does the sanme dast nod doud
the whslon o SUperiar pellee sflicer * Ches such a procedure il shock the
consclernds of & canschentlons i @nd snedls of unfabrness T Would il be
Just and Fair to enlewst e same duky by employing o -obsapte clanse b
section 1501 7 Whether mery incuntation by amploying: fo-cbsfa i clinse
cores the viee of fore enumeration and becomes vulid onder Artlckes 14 and
IL T Theanswer is "No”, whsolule no no’. [342 G-H, 533 4

3. The constitut lona homan rights perspectires, the history in swoprk-
Engg oo chee vebevann pEnvisinns in Uiy Evidenoe Acl aied the wizsdnm behind
section 16d of the Code (gnites Imherent invalidlty of sub-sectlon{1) of
Sechion 15 amd the court would little afford to turn the NMelzor™s hling eyes
to the alwove yoorors ond DBlissfolly bank on secliso 1130 f the Evidence
At thal pificial a¢ls sre done aconrdiong Ly law and pet the seal that
sub-sectlongl) of section 15 of te Act pass off the sl of Mele procedure
and is constitulionally valid. [X83 Bl

Re e dpecief Cowrts SNl (1978) ALR 1M 5.C, 478 VW Aanee
Roa v, Stale of A.F. (1845 2 A FL 36L; Androw 8 Meflony v, [L5A., 354
5 dddm1 Led ind 1479; Hingfon Worpph Yo Claeesd Sneeg, 377 1S
0l =12 Led. 246; Bilkarr Aalioy v, Potack £ Hagen, 378 TS 1512 Loed.
24 /53, William Murphy v, Wirrarfeonr Comitzsion of New York Hearfer, 378
U5 52=12 L.ed. 2d 678 Emeso A Mirendd v. Snnte of Anzeno, 16 LEA.
2nd UE d36, 6M; Edwerd v, dazone, 451 US, ATT ({981 and Arzons v,
Frlreeson, 486 115 675 (1988}, relerred tn.

4. A police officer is clearly a persan i suthorily and igsistence oh
the accuscd/susprect o anseer his interrogoation is o Term of pressure,
czpocially im the atmosphore of police stalion unbess ceplpin salepuards
erasing durcss are odnered 1o, Policy or ratinnal or ohject of the Act have
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lithle relevancey in dewviminloy 1he comstitintingal validity of the alfendlng
provisice. [SEL 1L SH2 AT

5. An wfficer nol below the rank o the Supeninlemdent of Police bel by
the head ! the Gist, Palive Adminlsiration responsille e mainials Lo
und erder |5 espected to e keen an cracking dawn the crinee amt swould
Lake all Inugh steps I pot dows the crime te creste toreor o the heart of
the criminals, It b nof the Llecarchy of aflicers but the source and for
renaval of swspicien Erum the mind of the suspedd sind Lhe abjoctbe
aspeyser Dl boilt in peocedoral safepuards have be be seruptlou sy
idfered to In cecarding the confessiun and trace of the Leint napst e
ilbseni. 56 E]

& The Legisiature when bes pewer bo miahe (he Evidence Ad has
equally prover to amend ond wlter (he pre-existing procedare in the lipht
of thee chinging needy o the snciery and that there fs o 1 esled righl te
procedure, The leglslature can equally 1nke sway the procedare by srmikting
it by atweendment. Court s mot concerned 5o mnech with e jrarer ol e
Farllanient lo muke the o and It dues pessess xaeh pivaer wieber Arnicle
248 and Eniry 47 of List |, Equally it is sciled Ly thot conferment of
pever in A high ranking eiflcer i3 presumed b be exercised acrding Fo
law ot reles, Sech conferment of uver may be preme facie presimed Lo e
valid. Howzver, ke cotention that the Farllament being competeni ta
enact seclivn 15{1) of the Acl and the efeck of Sectlios 24 to M of Evidence
Act can eqpally be taken away by emploving o obrignte clavse, Lhe
Legislaturte sdnpied the shove device in its bepislative laim to contabn the
escalated hwnme scale crimes by ormnised termwcbsts and CAROEmer: and
apprebemibed misuse is elimingted a5 it was vestad in high-runking oficer
canmol be given acceptance, [578 G-H, 375 &, 588 H_ 587 A)

. Confessiun smewns in adimission of cerdzin focts whbch contipnle
an slfirnce ar subsstantinlly all ihe faois that cunstitute e oifewce, gude
by u person charged with e alfence which iy (he subject mutier al the
stalement, [573 ()

Firlviucter Kigoe vo Siaee of Funjab, (1950 S.CR M and Pokaig
wircvana Swemze ¥, The Aap Erraeron, 66 Indian Appeals 66, referved o,

KA vaduntury confession is a valaable plecy ol evidener By progl of
the puill of the accused. [§ e conlesvion is Gognd o have Deen e

M

I3

H
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voluntarelly i penetentha, b would Meons beasds e convkellon, [5T9 B-L7]

State of Melpesira v Suklrdey Singh @@ Swkher & e, JT. (1971)
S0, (1) 5., 73, referred to.

9. A ennfession ivade by an aceused person bs beralevant i€it appears
ta Lhe conrd tn have een sed by indpcement, prokmise o threal hoving
a relerenye fap tlee ;liurgr: [q':u,:rj:d.'png frisen 2 (LT i u.llllm:t'il.:r. [5":"3' E-]

L0. The conlession, therefnee, ks oot recelved wilh an assurance, if iis
spuarec be oot Cited Fuspicioes peaies., above and free from the remotest
tiind of sosploinn. The neind of the accused before he makes a conlbessinn
ma sk e in o state of perfeet equanamity and must pol hive bron operated
uigein by Fear or hape or inducement, Henoe Cheent or promise oc Dndase-
Bend held nut o am pocused makes the confession imrelevanl abd excludes
il Frimm consideration. A confession made 1o o Police Officer while the
ssecilied is in fhe oestody or msede it before be became an aceused, is nol
rrovalle apainst him b any proceeding e which he s cherged 1o the
commission of the said offence. Equally a confession made by him, while
im the: costody of the police allicer, to any persom iy alsn aut provakle io a
proceediog in which he & charged with the commbsston of the offence
umleys il ix made ig the immedipale [CE$encE of the Maplateate, Police
Orflear ds inlerendy suspecl of eploviag coercion Lo sbmtain confession,
Therclore, e conlcssicn made to a pdice oMicer uader section 23 shoyld
tolally I eecleded fopm eVidence. The npagaehy seerd Lo be that the t_nslnqy
of potkce ficer peovides easy npportunites of ceerdon for extorting
confession. Sectlon 15 rests upon the pringiple that il is dangermi; Lo
depend upon a cxnfcsslon made 4g 8 police oflicer which cnenpl ¢xtricike
ilsedf firam the suspicion thal 3t might have been procirted Iy the exercise
of coercion or by enticement. The leginlative polikcy and practical reality
empliagise thet a statement vbalined, while the socused 15 in police cus-
tody, drwely b nogl the peoduct of his free clokce, 50 2 confessional

Slaleimend plilained by the law enforcement oflicer iz indmissille im
evidence. (574 AE]

Raxe Chendra v Slade of ULF, ALR. (1957} K.C. 3RS Mz Alade
v Elrtg Everperoe, AR (1939) P.C, 253, Pranla Nariyaes Jwara v, Mo Sieg
Ernperar, 66 Indlan Apneals €6 Telsildar Sieeh », Skee of TP, A TR
(19800 8.C. 1M2 wnd Sanegn Singh vo Sraee af Freajoly, AJLR. (1987) 5.0,
G317, referred Lo
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Edwio T Drciver "Confesvion ered Ner Sociad Frockeiop of Covncio,
82 Huty. Law Review pA2 (1MH-09F; Koseimary Patemlen, “Yaoufid comrfos-
s e corraboraeed’ T Law Oethy. Beview 318319 (1991; Arthur E.
Bumerdand "Cnanre ord Conferzion” ™, Harv, Law Beview, p. 21-25, 32,
3637, MIAL 9397 {1M5-66); Kumar Amacnsekann. ‘Corfessio - Recens
Devleopurenss in Englovcd wed Agyiegien” 359, Inferationg ond Crenparasioe
Low Quaverdy, po 327330 (19800, relecred to.

Working Faper nn “Cupponteal Crimpes® by Law Commission of [ndia;
Eunckernian, Fragymirs of Ciminet Eviderce, po JE2-306: Saul M_Kassin and
Lwerance 5. Weighlsman “The prpcfiiop of Bvidence and Trat Frogedune
Ed. 1 p. 785BI, reTerred L,

LI. Custrdial inderrogalivn exposes 1he suspect 10 the rlsk of alaize
ol his person ot dgwity as well as disioninon or menipuladon of Lis
selfinccimloativn in the crisge. Mo gne should e subjected to physical
vidence of the person as well a5 to rture. Infrinpesnend therenl ender-
mipes Ihe peopde’s Talih in the efTicaey of crimingld juslice sysiem. Iater-
rugalion in police lock up ave olten dume wnder conditions of pressuee and
tengion and the suspect eould be expused Lo greal strain even if he is
Inniwent, while the culprit o the custody te hlde ar suppress may be
doubtly susceplibk 1o confusion and maolpulation. 4 ddlcale balye ks,
therufore, b b prabniained 1e protect the inoccent from convielion and
the need of 1he 5oty ta see the ofender puaished. Eqoally every one hag
righl agalinst selfs incniminulion and & right to be silent ander Azilcke 3003
which implles bis freedom from police or onybody elsc. Bot when the padice
intercogules & suspegt, they abuse their auhirity having vabeiddi=d o).
poclunity b expluil bis sours] position and authority ioducing the ciuptive
Io confess apgalest his betier [pdgment, The person in authozily puts the
qQuestions and exerts presswrr an the caplive o compy, Silence on the part
of the Irlglened caplive scems €6 his cars to call for vengeanoe and
induced a belief ihal confession holds out o cBance L avoid Liedure or b
el bail of a prowise of kewer punishment, The reseurceful invedlgator
adopts all successiul lachics o elicil confessinn, [567 A-D]

1I. Procedure which smacks of the demial of fundamental Pabtirens
and shocks the comscicoce or unlversal sense of justice is un unatheioa te
Just, Fair o ressanulde procedure. Articles 74 nd 21 frovn upobost ae-
bitrary and pppressive proceduare, |54 El



1

&

H

414 SUFRIMECOURT REFORTS [1¥594) 2 5.C.R.

L}. Fnir criminal frlal is the fgndomental right under Article 31.
Though tke stple is froe to regulate the procedure for invesupatlon of o
<rime, br enllect evidence ond place tie affender Foe irial in aceordance with
it» awn percenlaos wl policy. yef in its 50 dodng b€ iLafends some fondamen-
13l principles af Gair justice ronted in the traditiong and coascience of aur
peanie, it witld le clussified ar churacionised or canked as ongust ond
anliir pracedure. Appearance of injustice Is denial of justice, Built in
precedural saleguards isure a foeling fabeness, When the procedure
prescrilicd by the siatule wffends the principle af fir pastioe ot established
Judicial ethns or teadiilons or shicks the conscience, it wonld e said thot i
#s Tondamendtally unlair and viedative of the undameental thirness which arc
eisential to the very concepl of juslice and civilised procedure. Whether
surh fundamentol fairness has wen denied is 1o be delermined by an
appraisal al the takally of lacls gathered From the sectting, the contenis and
the pracedute which eed the end result. [582 B-1X)

1d. O of the gifks of deracracy nminkind is the chpht oo prrsomil
liberty. Lile und personal froedom sire e prized jewels under Ariide 19
conjonily assured by Articles 203}, 21 and 22 of the Comstitot on and
Articie 19 cnsures freednin of movernent, Liherty alnis ol fresdom nnt only
lirarn arhibrary restrainl bul also0 be secnre such condbtivis which are
essenbal for the Tull dewelopment of duinan personalily. Likery is the
essenlial concamitand foe other righls withoul which o man cannol be at
his best. The exsence of all civil Hleres is W keep atlve Ui feeedem of The
indivishgal subject to (Ge Unbtationeg of social control ewvisaged in diverse
Artlcles o the Chapter of frundameniat righls pet 1 in harmaeny wilh
social pood envlsaged io the directive principles in mard Y of the Consthiu-
Lign. Thys the essence of cvil libecty is to keep ailve the freedom of the
individaal subject to the Nmblation of social control whicl could he ad-
justed aconrding 1o the needs of 1he dywamic sncial evalulion.

[56d R, 565 D]

15. Artiche 21 15 ant intended Lo he 3 limitation upen he pawers af
the legisiatute which it alherwise has uoder the Constitation. Yet the
sirbstandive as well ay (he procedoral law made, modified or amended muxe
b jusi, fadr and reasomable. The pority of e provedare to discover trath
shifl always venain fiar, sensilive 1o the needs of the society and falely and
Justly prodect the acenged, The procedural saleymards are indispansable
ensemoe of liberiy, The histury of personsl liberty is lgiety the hislary of
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provedursl safepoands. The procedure contempiated by Article 21 of rbe
Crinstitulisnn mean: jusl and fair procedare and reasonable v bal e
furmal or Banciful, The stuedarcd of Firpess in recording conlflession ander
Sectian L1y of the Act mpst be within conslitutionally zuslaipnble
puiriemeelers. Mo person shall be deprived of his lifc or personal liberly
exvept in accmrdance wikth the procedune established by law mandated by
Acrocle 1), would mesn thal & person shall not be subjected fo coeeciom
nhich does bt admit of lepal justification. Thoagh te Consldtutlon dieas
npl gratantee any partledlar procedure bod the leglalalurce is 12t free In
lay dimen the procedure, ariicles 14 and 2 prescelbe Jakalbl Sinltaden bn
prescribing the provedire Lo three sonst e funduamestal Gaengss in ihe
procedury prescribed by law and Shontd nat be ancansctanable nr ippees.
sive. 579 G.H, 28D AL

Iir, The constitulional courts are senbinalds on dthe g wiee ond
puardians of hoeman riphis iend commen mian leoks vpon Lhem as (Beir
proleclors, Where twn proccdures co-exist and clussify one procedure to
o set nf accused wnd annlker anpe Far some other aocused, holh must
wit TPy Phee Qesd obF Ardiches Bd and 21, 00 b5 b ane o s alyn woubd fake
Judicial nptice that lecrwrists or sganived criminalx bave commitied aod
have leen comrmilting murders of nhocent |.r|!|:||||¢ in counbess nember,
thereby rudely shakiog the foundelions of stabbe Sochal order. Equatly the
lawless eleosenty why et the law nilth impanity need (i be Jesalt with
separately. But suppression of crime by barsh proceduve does nat meat
the test of Arlicles 14 and 21. 580 D-F1

L7. The expresson "Wy of personal liberly” dn Arlleke 21 of Lhe
Consiilubinn includes right ta live wilh human dignity which sould include
guarantce againsl tontaee and assault by Lhe Stale, |58 D]

Surn! Batra v, Oelbr Adnaircyleatinn, A LR (1978 S0 16%5; Sunr!
Bioted w. Belln Adrececidranon, A LR (19801 540 15870 $heTa Barpe v, Siare
af MaMdrashiea A LR (185 847 TR Wandn Sanpudhy v Dam (PL) and
O, [1978] 3 SCR 608 and Sfore of Bontbay v, Korn Kali thphed, ALR
(1341 SC 1R, redevrcd to.

19 Liberly of ¢very clizen s am inviluable and procious dghl
Burden i3 on the Slale 1 eslablizh thal its deprivation is copslitutionally

valid. [5M E]

|

i
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arate af st Aempert v, Airwar A Sorkar, |1452] 5.0 R, 284, refeceed
kn.

15, The confessiens recorded by aay police olicer below Lhe rank of
Supaerintendent of Pallce snder section 15{1) and the appointment of
Resslony and Addl Sezslons Judges 1o the desigoated Court under seclion
S{M are wnconsiltutional. Vel 1he confession so tecrrded by £xcreising the
power under sectlon $5() slall remadn valtd and wotd be considered at
bl drfal, or in Appeat in acyordsince with law. Ank judgment ar grder made
and ernviclion rendered exervising powers under the Act and sentence
imprsed relying therann does ool become dnvalid or vaid. It is opEn In the
Facliament by pmend secthots 371 and 15{11 of ihe Act suilably. The
operatlon o this judgment is postpomed for a year fom iy 10 rarry nul
the amendments snd pecessary steps he tnken to have sections 15{1] and
G(T) suitabky ametuled. IM no amendments are clfccted wiilin (he prriod or
extendrd period o0 aml from the date of expiry of the peviod sforemen-
tinned, or any extended time by srder of this ceurt, vections IE(1) amd H7)
wiruld theresfter beome vokd, [SWe B-13]

Marageng Directar ECIT Hyrderahad v, B, Karuenekar JLT. ¢1993) 6 SC
I Victor Linklettar v. Vicior G, Waiker, 114 L.EG, 2nd 601, 381 US 638 (955):
Etrste A. Miranda v. Stute of Arizong, 16 LEA. 2nd 684, 384 U5 436; Digumy
Escabeve: v Mlfinciés, 12 LEd. 2ad %77, 378 U% 43K} Syfvester faAmsan v Siare
of aew fertep, 16 L.Ed. Ind E62, 384 U5 Ti%: (7 Rtempngiee v, Andhea
Pradesl, 17811 3 SCR 474 and Gokorgu Romgargju erc. v. Stale alf AF,
[19%1] 3 SUR 474, referred io,

Ier Rahai, J, [ 558 Hdirig:|

1. Seciion 15 of the 15957 Act whick provides far resarding of confies.
slow by Sgperintendent of Police is viclatve of Articles 20 and 21 of the
Constitulion and thercfore, i liable to be slvack down, [522 E]

Z, Section 15 o (e TADA thriws all estuished oarms, Oor sockak
Enviconment was pal matpre for such 2 grastic change 2s has been cilected

by Secllon 15, T is destrurtive of basic values of the conslitutbanal FUAran-
tee. (623 K}

&, This Rectinn cannot be held to be valld nerely becuase B s ax a
result of lew made by o body which lay beer found coutkd to maks the
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L. The Tuw moust sl be fair and just as beld by this Court, A law which
entilles a potice officer 1o cecord conlession and aakes it admisslHe 1
thus virdatire ol bath Arficles 2303) and Il of the Conschtution. [fad B)

4, The mere Fadd (hal the Legislature was competend be aake the law,
% the oiTenee wnder TA R is one which dld nnt Call in the State Ewiey, did
nol menn (hal the Legislators was esipowered Lo curtail or erode o persen
of his fusdamental righis. Mabkiog a poevisivn which bas the effect of
forcing & persum Lo admil his guill smounts to dewiad of the Hherty. The
chass of afTence desll by TADA may be different than ather offence gl the
offender under TADA is a5 mock entitled to protectlon ol Articles M1 and
21 os any other offender. The diiference In satwte of clfence or the
legisfalive competence to enact a law did nol affect the fundamentad cighis
gvuraniesd by Chapeer 11 [&£24 F.H)

ALK Gupeler v, State of Madres, ALR (1950 8C 27, relerred b

£ An offince under TATRA bn wopisddered lo be more serious as
compared Lo Lhe one under Indlan Feoal Code o any riher Act, Notmally
graver Ibe olfence more =icket the procadural ioterprvtabicn. Kul heoe i€ s
Just the otherwise, What is inadnatcgible far 4 ourder ynder Sectian 302
iz admissible even agalnci a pasvh who abety or is possessed of the arms
umder Seefion 5 af the Act Hivw the towthads applied by police in exicacliog
confession bas been deprecaied by this Caprt in sevies of declsions need
not reprodeced, Bot all ehat chamges overnight when TADA was enucied,
Grlvine pover 10 police eflleer Lo record confesalin Sy by e Jine with what
is bring done io England apd Amcrics, But that requires & chonge in
ouilook by the polies:. Befirw duing sa the police foree by education and
raiming bay 1c be wade awate of their dubles snd respoosibilities, as
ubserved by Pollce Comsnalsgion. The defect lisy nol in {ke persorael but
in the cullure. In & cvuntry wherr dow are dhder [aw aod there is oo
accountabilicy the culural dinoade o3 ol conducive Tor such a drastic
change Even when theve wis ng Agticles 21, 2003} and L4 of the Constilu-
un any confesshon b police oficer was inadmiasibe, B has been estab-
Ilshed preceddiieg For wiong fhan a centucy and ur essealisl part of crininal
Jurkspirikenge. I wag, iberelore, nocessary to briog abont chaoge (o -
lok befure making a provision the merits of which are attenpted (o be
Jjuostilicd oo law exisling io olher countdes. [R21 5, 622 AT

Jeh Napewea! Police Covenfsaion Report, teforeed to.

D
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6. & confession 15 an admission of puill, The person making it states
sontethingy apainst himsell, theretiwe it shoold be made in sureoundings
which are free fram suspicien. Oiherwise it vialntles the constitetionnl
puarantee vhder Articke 2003 thal nn person arcused of an offence shall
b comprelled to I 8 witness against himself, The word “affence used in
the Arlicle shoubd br given its acdiary meaning, 11 applics a5 much to an
olfence committed under TATIA as under any other Act. The ward
teiim prtled” ordinar |y reeans hy fnree’, This may take place pozhdvely and
aegalivedy. When one Tovces ane (o act in a manner desdved by bin 6l is
cumpelling him ta da that thing, Same may take place wien e is
prevented Erony doing 1 paclicelar thies unless he aprees to do ax desired.
Im cither case it Bs comptlsivn. & confession made by an aeciwsed or
abtaited Irom hinn under coercign sufters from infirmdty ualess it is meade
freely, and volunlatily, Mo chviltsed demncralic coondty has aceepied con-
Fesshon wade by un accuscd befiwe 3 police fFwer as valuntiry and alwye
suspleivn, and therefore, admissible in evidence. Oue o 1he establisbed

rules wr natws aoccpled evorywhers is that cwstilial confession is
presumed to be traied. {627 £-Ej

T. There is o basic dilference et een the spproach of o Folice Oficer
oand & Fadicial Offiger. & Judicial Oiiicer 1s tralned and tined tn feach the
hinak goal by 4 fair procedu re, The basis of a civilized jurisprodence i3 thal
the provedure by which a person s sent behind the bars should be fatr,
honest and just. A comviclion obtained snfaidy has never been coum-
bemanced by a swstem which is wadded o rebe of . A Palice OfMicer i
trained to aclheve ibe rexolt imrespective of the mesns and methiad which
iy employed to aclibeve 6. Su long as the posl is achieved the means are
irtelevant and this philasophy dnes nol chanpee by hierarchy of the officers.

{620 I-E)

¥ A Sub-lnspecior of Folice may be uncoulh in his approach and
hacsh in his behaviour as compared to 2 Seperiniendent o Policr or
Additivnal Superintentdent of Pulive ur aoy higler atficer. But the basie
philugophy of the two remains the same. The s pecto of Prlive is us mach
inderested in acliivviog e resull by securing conlession of an accused
persin a5 the Superiotendent of Pollce. By thelr ivaining spproach they
awe difterent, Procedural fairness does not have moach menning for them,
It may npprar unfortunate that eren afler Tudependence & Terce which was

H uvreated to implement harsh and draconian faws +f imperisl cegime, ruih-
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lessly and mercilessly, has not chanped wuch cren In people’s reghme.
Dlgnity +f ihe indivlduat, and libecty of pecson the basic philnsophy of
Consiitulivn hag selll et perenlaled and ceached the bottons of M hierars
chy a5 the constabulary i5 56l nod accouwtabie 1o public and valike Brtlal
Falkee it 15 highly cenitalised administeatve instrumentalily meant (o
welld [t9 slick aed spresd awe Ly harsh vabee niore Tor the executive than
far the lave and aocicly, [620 E-(]

Cuaere {xf - Whether provisions comfgingd id Saciroa 26020 of 1987 A
providing for condrct of in Carnerg proceesdingt n Devipraieg Cowr are
valiu?

Per 5. Rainavel Pandian, 1. ifoe Sinacefl MM Puechiin ang 507 A grasl,
fia—

Ramaswamy aod Sakai, 1), (Corceming) -

1, Thouph apen trial is an Indlspeoszalde alicilnle of the cTimioal
Justice »el o cxceplional citcumstances there cannnt I aby Iegal ban in
havieg the Inial in camera, A wew sub-sectian is substhiuled Lo Lthe ariginal
Seculoh 1601) of the principal Act by the Amendment Act 43 of (he 1943
giving discretion to the Designaled Courd vitber 1o hold o nol b bold ghe
priceedings in amera, Therdore, so detetled discusslon sgminst the chals
lenge of Seclivn 1601} is required, [523 E-F]

AR Roy v, Union of India. 11982] 1 5.C.C. 27TL ang Birmal Kour v,
Unior of ldia, AALR. (1988) P&H 95, referred tn.

Cugers () . Whedher sub-tecnhonys(2) ened (3] of Section 16 af ehe 1957
Act empowering the Darignated Crowrt 63 keep thi sfendity and addresses aff
wimersar Jecret 5 velid 2

Per 5. Rainavel Panding, 1, {For kierrel, AAS Punchltl grd 5.0 Agromad,
s)—

Ramaswamny and Sahai, JJ. [Comeuming]

1. Netwilhsiandiog the provisions of the Evidence Act and the proce-
dure prescribed uneker the Code, there is nn impositian of consLitatinnal o
statulory constraint against keeping the identity and address of any witiess
sececl iF some extractdinary cimmstances or imperative sltuubions warrant
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such nen-disclasure of identily nnd address of The wilnesses_ [527 A

L. Under the proviziens of 1987 Act, the rght of crasscxambnation
iz not taken pway bot the idennty and addvesses of e wiliesses aie
pecmitled ¢ b withbheid. Ginder Seclion 16¢2) the Deslgnated Court is
Eiven onty a discretbomsry avlhorily to keep Lhe identily and address of any
wilness secret im the faecilled condingencies, Sub-section (1) classifles only
the measure to e taken by the Llesipgnated Court while exsrcising its
dizcrelion under sub-sectinn (2). The measures ore to be Laken by the
Designoted Coutt under any vne of the speciflied conbingences so Ul 4
wilness o wiioesses oay wob by sulfecl W any harassment for bhaviog
spoken against the accosed [5i6 F, 529 K, 13, F)

1. Generally speaking when Lhe aceused petsots are of lpd character,
the wilesses are ynwilling Ly come forward (o depnse agalist such prryons
feirimge haratsowent at the hands of these accused, The persons shoe are pot
for trial under this Act are teerwists and sblsmptinmisis. Therefore, the
Wikiwixses wilf ull the mare be reluctand and wiwillbog e deqos« il The sk
of thelr life. The Padizment having regard to such exirsordinacy cirs
cumstances has Wought it Gl thol the identity and addresses of the wii-
nesses be 1ot disdosed in any one of the olsre cohlingencies, [529 F|

4. Hywever, whalerer may be the reasons for non-dlsclosare of the
witnesses, the facl remains thut the nocosed persons 1o be put up far bebat
under 1the Acl which provides severe pynishments, will be put to dlsad-
wanlaoe b efTeclive crossexamining and exposing the prevbay condect and
charagier ol the witeesses. Thereluce, in order 1o cnsuee e puepose and
abject of the cross-xamination, the identity, names and addresses of the
witoesses muy be dizclosed before the trlsl commences; bul il should be
subject Lo an exceplinn thal the Courd for weighty reaseng in jis wisdom may
decide nol 10 disclese the identily and addyesses of 1he wilhesses especially
ol the patential witnesses whase lile may ke in danger, {530 C, TY]

Cigrbvacitan Simn v, The Srare of Bowmbay aad Ane [V823] S K. 73T
Hind Nedle Mretrg o Qe v, The Frncipel, Reiendve Mediee! Codlepe,
Rormit e Aor, [TYTA] 1 SOC B0 Russed v, Deke of Noefolak, [2949] 1
Al B, fren v, Kisteoratorapds Roeeters Seciety ol [1958] 2 AIE.R.
5T ALK Ren v Lnan af Mnaie, [19821 2 SCC 2Tt and Beruerd Koper v, Lindon
of bz, 4LR, (3F9R8) P& 45, referred o,
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Sariere (ry o HeeRer the append parasians geescnhed e hactiose Hrof
TUET Act gre projudicid ef leis edwartageons ie e aooised porsan ¢

Per 5. Ratoavel Pandian, . (For lesell, MM, Fenchhi and 5.0 Agrawa),
2

L. The exlsling appesl pruvisions ave nof constijudsaally invalid.
linwever, the practleal difficultiex faced by dee agprieved persons uhder e
ﬂppr.a.t ||nn-:i:|.i1m:| bl Dasr Ilee samme can e renmwedl ave advertsl to e that
Far|lzmeen anzey take npnez of thens ool sdevlse o sty monde of reslmes s by
mAking the necessary iomendmenls o fhe spepridd provisiens, 532 E.F]

2, There is no logic or convincing reasmnine in providing oo choice
bot lorcing & perion acarwyed by e jpdpment, septence or urder of the
Iesignated Court passed snly under the ordinery vriminal law o0 prefer
Aam appent tn the Supreme Coort digctly in which case the nopricved
person hus to deny himsell Girstly, the Tight of appeal 1o the High Courl
und sccondly, the henefit of approaching the Sepreme Court under Article
136 of the Constitutivn. I every such persnn sgoericved by the judgment
and veder of the Tesigusied Coud pasoed wnder spy criminal Tasr olher
than the TADA bas Lo appeoach de Snpreme Court Teat Tar-Minmg arexs,
wiany of the persons saffering from fnanclal constealnls way Aol £Yen
think of preferriog an appeat at all bat to lanpuish in jall Indefnitely oo
it courl Tie slatutory eotpulaion, o aucdh & sitwation wodld sal only
deny falr play and justhee to sweh person bul alsa snound b destrocthann
al the professed ahject of cnimdonal jwittce syslem In the absence of any
nibtr valid reasoo for an aboormal prcedore. [531 (G-H, 532 A-R|

3, This predicament and practical difficulty, an agpreleved peesan as
1o sulfer cam be pvdided WFa person whe o iebed by the Teyignated Canet
for nffetces umder the TADA b convicied only poagker other peogl
provislens aod b5 acyuitied of the offences mipder Hhe provisinos of TALEA
but cowelcted anty under ather penal provishons, i giveo tbe right of
preferrng an apipesl before e text appellade conrd as provided ander b
Cude of Criminal Provedure and If dhe Stale prefecs and appeal ajrainst
the acquitial of the offcoce under e provisions of TADA then it may
appracach tee Swpresse Court b wilhdrasal of the appeal o revizian, as
the case may be, prefecred by such person to the Supeesie Corert g0 Lhal
bath the cases wtay be heard Logether. 1532 C-D]

H
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Syeel {hivtioe Rinr v Sewte af (fvedirghed, [1953] SCR 589 and Srare
(Dheatfed Adman 1 v, VI Shukde ALK (143} 8O 1382, coferred b,

Per Ramaswaemy, J. (Canctrng) -

ILLs broe (ot cepeditious tal and diy posad of the cases and apprads
i5 une af the jims of the Act, But Dy an agpapsed |';||:i1'|g indipent Aok
effectively pursay e zemedy ot agygeeal in Ui Suprenie Coord due i nppres-
sive distance end heavy litigation coses, canfeement of appellate power rin
the High Caurl would be just and Fair remedy. vet it being a lepgislalive
policy, ot wunld be kit to the whidoin of the Tartipoeot tn decide and
soilably orgend the Ack, keeping in view Article %A which its¢Il is & [ies-
ilamenatol vight to the indigent. The remedy of appeak to e High Cowrl
wimtd be eosily accessille ol Lhe St e feved, best the pine magy b constraingd
L Forepar the rensedy of appeal, The rigla 1o approach this Canrt vmder
Arthcle 136 his comstitelionally beeo preserved e everyane, [50 C-E)

Ver Suhal, J. riioncremng)

1. sectien 1% provldes fior an appeal ns 8 matter of rieht iram any
judgnoent, sentence or order nut being an intedocotary ocder of a desig-
nuled oourt fo the Sapreme Court both on Seis abd law. Such provision
exivled in 84 and 1985 ACE ax wedl, When 1584 Act was pacwet by the
Lepislature, il wis primarily made due ta goave situation prevabling b the
State of Punjab. Today the 1987 Act bas been eatonded even tu Tor ofF Stales.
The effect of swel sxtehsion is thal Tor every seatence, mat be yoder Secting
A o Ay iy olher secilan, are bay Toapproach thls Coarl. b many cases,
the remedy of appead may be Hinsory. For instioce, one may be proseceied
vrder Seclions 3, 4 and 5 ar gander any other sectiog asd provision, He muy
be: acquitied M the offence under sections 3 and 4 sud yel may be copvicted
soder other sectons ar prgvision for minor offences which wers (ried b the
desipgnided coott by virtue of Section t2 of the Act. He may nol he able o
aprprikach this Crurt becwuse af envemags experditure and excorbitzang kg
e inen invplvedd in approachling thils Coprd, [§24 C-8]

2. W sinwily nul be fargotlen that niir is @ vast countey with niajorily
an the peorer side. The knowledge of ecomomic innbility of sizahte sectiop
ol the sicty to approach this Coort by way of appeal may result bn
arbiteary exercise of power And excesses of the palice. A provisien Far
appcal to this Coort in miner cases may orsall o defealing the remedy
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itsell. Inabdlity to Wk appral due o Ninancial reasons s pedty matters may
ammint to breach of pearunbye wnder Arlicles 14 and 21 of the {pn.
stilulioin, It may b many cnses be deoinl of justice, It is, therefpre,
sugpested that il may be examined il a provisa ta sub-section {1} of Sectign
19 cun be added (hal'a person coavicted of any offence acther thaa Sections
X and 4 of the Act shall e enlitled to Mle ao appeal s the Hipgh Coeed
vnder whose jerisdiction the designated couwrt bs sktusted. Furlber in cse
the Silate Niles an appeal apgalost acquittal of the ageused vnder Seclions 3
und 4 in this Court then tbe appeal nf the wccuyed Fled in the High Coun
shalt stand autumatleally wraosferred to thiz Court apd shali be connected
and beard alomg will apesd Ffiled by (he Slate, The Stale on such transier,
should allnw the acrused ta hiwe g counsel of his choice, the expenges for
whilch should be baroe by the Stale, [624 E-M, 625 Al

Cuacre Troa): Whether Seciioie 2002 af PRET dor, wisfch sogsomees e
Erevusive Magstrates i recpnt confrssior, i5 Wolative of Articles T4, 25 and
30 af Comgtinsenn ?

Per 5. Ratnavel Pandlan, ). (For hurmsed] MM Pynchli and 3.0 Agronw,
fiy |

Romasvamy and Sahai, J). (Concurmngl.

L Subesection (1) of Sceilon 20 o the 1987 At deoes ool offemed either
Article 14 or 2L and bence this sub-sectlon dees nnl 30iler feom any con-
slitubianal invalidity, Morefy because the bExecuthve Maghsicales snd Spe-
cigl Executive Mapistrates are incleded along with the wbec Judicial
Mugesicates in Section 164 (1) of the Code of Crlminat Pracedure, 1973 and
empywrryd widh ihe autherity of recording confessions (o relallon Ly L
vitse under Ihe TABA, it cannot be sad thal it is contrary to the accepted
pringiples of criminal jurispradence and ihat the Execntive Maghsirates
and Special Executive Magisirales are persorarr outskde the aombil of
machinery For ndpudicoliaon of crimbngl cases. [339 D) 556 H, 517 A

Z. Thauyh Section 20(3] is conslbutiomally val Ul yel in ardet tu remove
the apprehension thal Ihe Excoutive Magisirates and the Sprcial Execolive
Muagistrates whe are ander the comtral of the Stie may nol be having
judicial integrity and independence ay poscessed by Judicial Magistrates
ang the recording of confessions apd stetemients by those Execurive
Magisirates may not be Iree Foom any possible obligue muotve, it would be

H



H

424 EOPREMYE ZiH T REPCHETE [1994] 2 5.C.R,

abwiivn dosirublc and npprecinhle that s conlfessivn ar skatement ol 3 pernd
ki recarded by the Judicial M:igislrﬂ.!n whenerer the Mapgkiltale b2 availabie
in preference b e Executive Magistiates anless there is cormpelliog anil
justiliable reasnn Lo get the confessing or slatement, recorded by the Execil-
live i Special Executive Magistrales, [519 E-F|

A, The lndian Cwnibtistion peavides for an independend jodicisry in
fhe Stwte and b wrder o pbace the ladependence of the subordimule
jwiciary bexand guesthon, provides in Artkcle S0 of ihe Direcdye Frin-
ciples, for the separablan of the judiclaty from the execullve. The Executive
napgisirates while exercitzing their judical or quasi-jadicial fencligns
thuugh in 3 limited sray within the frame of the Code oF Crimingl Pryce-
dute, whivh judicial famctivns ace nr_lrrnﬂ.ll:r pnrfurmul !13' Judicial
Magplsivalen o Iv beld fo Ie Boldiog e Judieial Ciffice. Theretore, the
gomiestion that the confermend of jodicial funclmns on the Excoulive
Maprisicates and Specinl Executive Magisirales is opposed (o the fuo-
damental principle of gavernonce comtnined in Article 50 gf Lthe Constiber
Lina caimul be counlenanced. [53T O, 5392 (0]

Shpfemaene (P11 Lid v HUR. Dot & Cles. [TH68) 3 SCKE 614, Sorer
Moreedan Foukdanes v, BR Deb & Orc, Mader Mo, 120061 decided by
5.0, on July 28, 1965 Sha Knoer Padma Prasad v, Linion af fndig gied O,
11992] 2 SO0 428, Choedre Mohan v Seoee of Divar Praefest, [L967] 2 SCR
T3 Raeer Jarverpe Kerpuer v, State of Punjal, AR (1985 5.C, 549, Direetorace
of Enfarcement v. Deepak Mahafen, JT (1994} § 5.C, 290 and Skbramaniarn
. Cornissioner of Pofice, &1K. (1964) Mad. 185, referied o,

Chiaere (i) - MAether Seotion 20490 af (987 Aer provicding far trang-
riisseenz eff TADE prcwyed before Eeenioe Mageficele (v waconstifulfire!?

Fer 5. Redpaved Pandian, I [For bl MM Parchii gnd 56 Agrawal,
A}

Eomaswamy and Sahai, ). (Concpmieg) -

Sub-section 40a) of Section 20 ol the 1987 Act does nof sulfer friam
ony inflemlty or aceouel of (be inclusion of the Eceenttve Magistrate and
Speciol Executive Magistrate within the purview of Scction 367 of the Code
of Criminal Procedure, 1973, The nuidbficalion do sube-saciign [ay is in the
same tre of sobesection (31 in tlot the Esecutive Mapisiaie ond the
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Special Execulive Magisirale art included along with Judicial Magisirate,
Therefore, whenever o person is areesled For an offeace woder the
provisions of TADA Aet, the arrester can be tranamitled to 1he Judbolal
Magisiraie or the Execollve Magisirate or the Syetiol Executive
Mugistrate, though the (ransmission of the scooyed uoder Section 167(13
of the Code af Criminal Pricedire for ather offences ks siiH oaly to the
Judicial Miagistrate. For the reasony meotioned while disposing the sub-
migslon made with relerence to sub-sacton 3] of Section 20, the orificism
that Ihe inclusion of Executive Maglsivale avd Special Execulive
Magistile in sub-section (1) of Seckion 167 is with an wterior motive,
cannol b sountmanced and thls provlsion canpot be said be b2 gnogg-
stilutional. {351 G, 54) F}

Limral Kavr v Lneoe of fudie A LR (1988} MEH 99 Disepprovel.

Uueereizey: Whether Secion 207) of 1957 Ace which prowdes for
cxcinsioet of peovisian of anticipatary boil ih rexpect of T4 offencar, e
vealariwe of Amcle 217

Fer 5. Ratnavel Fandian, J. (For imself, MoAS. Punchli grd 5.0 A,
Fijh

Ramaiwaeny and Sahai, JL {Covteumtng).

t. Section 432 of the Code of Criminal Prosedure is a new provision
incerporaied a the Code crating 5 pew clght, IF that new rght is taken
aveal, il @anal be sald thal the removal alf Seclion 438 @5 violalive of
Articles 11, Therefore, the attack mMade oo the validity of sub-section (1}
of Seclion 20 has to Cabl. 1544 BL]

Curbalksh Singh Sihbea wic. v, Stgre of Fuepah, (1980 X S, K. 383,
distingubaled.

Hivnal Kour . Ungon af mdia, ALR. (1938 P& 95, reforeed to.

4, Both the Pariament a5 well a5 the State Lepislatures have got
legislative comporeocr fo enact any lav relaling 0 the Code of Criteins]
Procedure. Ne provivion relating 1o aotleipatory bail was in tee ald Code
and il was introduced fur the first time in the peesent Code of 1973 on Lhe
sugpestion made Lo the Farky- fitat Beport of the Law Comsisgion and (he
Juint Comrmittee Reperr, B can e deduced Trom the reasoning of the

13

Repart of the Liw Commission thel where a persot acyused of 2 non-bait- H
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atle offence is likely ta abgeond or otherwise misvyse his libeoty while oa
huil, will have no pusiification (o clhim the benelt Tor 2oticipatory bal,

‘Can bt be said with cortaingy that terrorists and dlgrptionists whe create

lerrorksm and diseuption aod jojecl sense of inscounity, are nat likely to
abseand we misuse their liberty iF released on anibeipuiory bail * Evidently,
the Parliament has thoughbt it ¢ nol by eatend the bonelit of Section 438
by such ollenders. [543 C, H, 544 A]

Lugere dxvi] @ Rhether Secpion W of the Code of Cristinal Procedure
(P Amendmen) Act, 1978, hy whisk the LR Legstatyure has deleted the
aperetions af Sectoen 438 of Oamiral Procedire Code, 5 velid 7

Fer 5. Ratnavel Pandlaw, ). (For femself, MM, Puncihi and 5.0 Aprawal,
Iy

Ramaswamy and Sahai, 1) fCoecurming) :

The U.F, Lepislature has passed Act Mo, 16 of 1978 in exercise of
porers under List LD {Cotcwrrest List) of the Seventh Schedule amd
deleted Secligo 3R of the Constitulion. The amendmenl Act cecelved the
agsent of the President of Exdia by virtue of Ardlele 245023 of the Constitu-
tion and prevalls Lo OP. Stale, nebwitkylaoding any prior law made by the
Parllanent. As the Aclis applied dhroughoul the Stale, Where is oo qoestlon
ol dbscriminatiyn in the application of this provision io the Swate of Lar
Fradesh. Hence, In view of the discussion made 1n relation tn Seclon 2007}
of the TADA and af the legialattyve compatence of Lhe Siale, he éonfention
thal the Acl is violative of Axdicles 14, 19 and 21 of the Comsfitutlon bas
g merit ared g5 such has ta be rejeckod, [545 A-C]

L. Stave Elgerrie Supply Co. v, HOA Shakig, (1969] 2 S0, 4,
relermed 1o, 2

{heaore (00} ¢ Wheller Seclion 2008 of 1987 Ach whick imposes
certain conditions fiw grane af had @y TADA aggued s violative of Articles
T ol 21 F

Per S, Raleavel Pundiar, J. (For Aimself, MA. Punachhi snd 5 ©
Aprawad, 1) —

Eamaswamy aod Rabal, JI. {Concubteg) -

L. Sub-section (%) of Section 20 of 1987 Acl which imposes a conipete
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hat on rélense on bail against the accused of an offence penishable onder
thiy Act minimises or dilutes that ban under o condltions, those belog
(1) the Pyldic Proseculor musi be given an oppartunity 1o oppese the bail
application for such release; and {2) whers the Public Prosecnlor oppases
thr kail application the Courl tewst be salisfiend that the teo condilions
namcky, (a) (here are reasenabde grownds for believing thal the person
secused b pot guilly of such offewces and (b)) he is ot dikely Lo commit
ey offenee while on ball. IF elther of (he fwo condltions menligeed Uherein
is oot salishicd, the ban operates and the accused wrson caonmt be
rcheased o bail, bul of course il Is subject ta Sectlon 167023 a5 modilied
by Section 200(4) af the TADA Act in relation to 3 case yoder Hie provislons
of TADA. [548 C, 550 C)

. The ennditlony imposed under Secian 2008; (b1 ol the 1987 Act are
in consonance wills the conditions prescribed under clauses {0 and (il) of
sub-scction (L} of Sectioo £37 and clavse {b) of sub-seclion (3) of that
Section, Similar o the cooditions in clause (b of sub-seclion (&) there are
provisions in varlows ather enacdments - such as Sectlon 35(1) of Forrign
Exchapge Repulation Act and Section J(LF of the Customs Acl ¢o Che
«Meel thal any authorised o éntpowered olficer undet the res peelive Acts,
i, bas gol veasom to belleve thal any person in [ndia o within the Indian
Cudlaing water has been guilty of an aftence punishable under the respec-
tive Acts, may arrest such persan Therefore, the conditlon (hat “ibere are
grounds far belicving thal he Is ool guilty of am offeace”, which conditlan
in differzot fivu iy imorporated in other Aets such a5 clause (i) of Seclion
4¥7(1} of the Code srd Section 3501} of FERA apd 104(1) of the Custons
Act, tannot b= said (o be anp unecasonable coodition infringing the prin.
ciple of Ardcle 21 of 1be Conslitution. [552 G-H, 551 A.B|

Chirtanhfar Dowepdbhe Menon v, Staee of Gojorge, [1988] 2 5.C0.C.
271, eclied on. ’

Beichangd furm v Simle of M.F., [1977] 2 8.C.C. 52 and Sohwar Chand
v, Srate of P LLLR. (1975) H.P. 569, distiogubahe.

Criedibeansi v, Pohite Frarecutar, [I9TK] 2 S.C.R 371, referred o,

5 The ravclprion of the Punjab atd Haryana High Court in Sunad
fgurs case holilag, "theoefore, the last pottion of clause (b)) sub-sectinn
(8 of Section 20 ol the Act, which reads: 'and chat bve i mot likeby to commit
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any pitence whik on Gail’ alone s ulimavires™, is sef aside, [553 C]
Bemend Kpyr v, Uefoy of faden, ALY ([988) PEII 45, disnpproved.

"4, Mo doubt, liberty of a cithzen must be zealously safeguardsd by the
Courls; nonetheless the Courts while dispessing Justhee in ceses Lke the
one under 1the TADA, should keep in matd ool gnfy the hiedy of the
acoustd bul alsy the iotecesl of the victims sod their ogae and Jezr and
wbuve all the callective interst of the communlty ead the safeoy ol the na lion
w0 AL the public may nol 3ose faidh in the system of judicial admitnistra-
tan and indulge in privide refribution, |55 D-E]

5 Jb ks true thal on many aceeslens, Codrts have oome Acrpss ses
wherein lhe prasecation onjustifiably dnvokes the peovksicns o the TADA
witk an ohlique motive of depriving the accused perscons oo getting ball
ahd in some goasions when the Coucts are inclined to grant ball in cases
registered undet aridinary Crbminal law, the invesliyating oficers i order
Io circumvent the suthorlty of the Couwrls invake e provigions of the
TADA, Thiz kind af invcadon of the provisions of TADb In cases, Lhe Facky
ol which do Aal waumond, i5 nothing bt sheer misose and abuse of The Act
by the palice. [nbess, the public prasecvlors rise ta (he eccasion and
discharge 1thele oneroos responsibUibies keeplog fn tobed thal they are
prosecudors on behall of ke poblic but nol the podice aad valess the
Preyiding CYicers of Lhe Designated Courts discharge their jedicial func-
Lyoy kevpiny in view Lhe fondamenlal rights parlicularfy of the personal
right and Hherty af every citizsn as enshrined In the Consitlietion b which
they have bern assigned the role of sentingl an the guef wee, It canaot be
kadid that The prm-ininhﬁ W TAIA Act arcenloreed r.l'l'r{'liwly im COn SHnaOee
with Lhe leplslatlve iotendment, [5353 F4G, 554 Aj

Seede f Mohdrothivg v, Angeyd Chiman fighe, 199 F 5,00, 357,
referred la.

uaere i) Wleeshare Hipl Cawrs fraes jumsdicion inder Axicle 2246
Lo £ertertain Ol appiications of T40d goonied ¢

Per 5. Ratnavel Pandion, ). (For femgelf, AL Punchhi and 5.0 Agrawal
)

L. Thouph the High Courls have very wide powers under Artice 224,
Ihe very vasinesy of the powers impose on it The responsibdlity be use ihem
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with circumspection and in accordance sith the judicial consideration and
well established principles. Speciad provigiens are enacted in die Act wilks
regard 1o Ihe ot oF Igil and appealy arigsiog eoo any Judporend,
sentence oc ardur, ol Ieitg an intetinentoey ander, 0l a Desigoated Court
ele. The eversriding effec! of fie provisions of (he Art (e Seclion 25 of
TADAN and The Rules moade therzvader und the movecobsfarie clange dh
Section 20T) reading, "Momwithstanding aoything contained in the Code,..”
clearly postulale that io granting of hail. the speckal provisiens adome
should be made applicable, 1T aay party fs appericved by the order, the onkyr
cermedy under the Adt is to appreach the Supreme Court by way of an
appeal. Il e High Courts entertain ball applications iovoking their
extraomilvary jorksdbetion ooder Artiele 204 and pass order, then the very
scheme and abpect of e acl and the lieadment of the Parliament would
be completely delealed and frustated. 1556 G, H, 557 A-H]

L, Bul al the same Ume it cuanal be said thal the High Courls have
wa juerdsgiction, IV the High Couat is inclimed Lo eniefain any application
whder Adicle 226, iBat prwec shauld be exercised masl sparbagdy aud only
In rare and apprepriate eages o extimoe cecumstances. Whal these rare
cases are and what would Be the decumatances that would juslify the
entortaining of applbealions wader Artkele 226 cannat be pok in siraight
jacket However the [udicks] discipline and comdty of Courts raguire thal
lhe Hlgh Cowris shoeld refrain from exsercising thelr jurlsdiclion im
entertainiog bail applicathons in respect of an accused indicled under 1he
sptoinl Act since thiz Count has jurizdiclion o inlerfere and commect the
arders ol the Biph Courds under Article 136 of (he Constitulion. (857 C-E]

Sare of Mebarcshio v, Abdu! Hared Hoy Moramseed, [1909d] 2
R.C.C.oabd, veibevated,

Warvan Singhe and Anr. v Argeearh angd Ane, [1954] 5.0 R 565 Sare
af Coarm epc. v Vakheringhii Veghola pod Oreoec, [1968] 3 500K, 593,
Alrddabad Mfe Calew Fre Coo Lol v Ram Tete! Remnaad wad O,
[197:] 1 S.CR. 898 Mnoht Yoo v Werhd ."I-u"u.l:h::lrlum g Ly, []m] 4
SO Sbb; Wani Marmar Do v- Pheraz . Bligters & Ch, [15R1] D
®.CC. 141 Rafig Abed Pared v, Inspector of Potice, Thone, 1992 Crl, L, 394
and Meveortie Covtral Bieregue w. Kishan Lal, [T98L] 1 5.C.C. 705, reforred 1o,

Lrmaniviar Dowaodbier Menom v, Skie of Crugarear, [1988] 2 SO0,
IT1, explained uwed disUngaizhed.
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Fer Ranuswany, 1. (fseriicg) -

1. Theunph the Hiph Courl has jurisdiction and pawer under Arlicte
I b kssue appenpirkale Wil o direclion o order in exceplivnal cases at
the hehost of & pergod accided of an olfence, Ddable ender the Act W
olfcnce jiiotly triable with (he offences ender e Act, [lie High Conrt belng
anensble s appellanie jurbsdiclinn aml judicisl review under Aricle 130
€a this Court and Lhis canrt haviog been afamforlly invested sith the pover
and jurledictlon under Sectiab 15 o the Acl, Jedicial Fragmatism, coh-
commitance between thigs cowtd aoil the High Coedl, the latier must nl-
serve comily aod selfHmased Hltatboo, on the ¢xercise of the power unider
Articke 226 and refuse to pass dn oeder o boogive giesgion which wepld
imevikably resell o exer<isiog the jurisdictton and pewer coofimred on this
couttf wodlec sectivm 19 of the Acl or siltiog nver the appellate nrders passed
by thia Coaurt. Fxercise of the power - +ven in exceptional caaes o oiF-
cumstances 15, hetefure, beompatible wilh or imcansisteol with comity,
Therelore, the ooly chack wp o a court®s exercise of power is one's o
sense of selfrestraist aod due respect to combly. Jmlicial progmalism,
therefare, poiguantly points, per foroe to observe comstituibosal propriety
and comolty loepasing selfaliscipline to declioe to eolentain procesdings
srder Article 2246 over dbe maplers oovered whder Section 19 in respect of
which reoedy under Section 19 s avallable or lakien cognizance, iszue of
Process or parna focie ¢wst o the coplaint or charge.sheel eic,; in ofher
words all matters covered under the Acl. Thas the High Court's Jurisdic-
tion got eclipsed and denwded d the powers over the malbers caveved
umler the Acl, [608 E-l4, 50T A-E]

I ore Conntodly Brches Led, Wood v, Consolls Broviers Lid , {1911}
1 Chancery 1. 731 fagpeniad Tobacee Let v Attorrey General, {1979) 2
All E.R, 592; Nanjorhi Tel Lipadak fendrr v, Dy Commistioner of Sales
Tecx, [1961] 3 5,00, 966; Trfokchand Modichangd v. M8 Munehi, Commtic-
sienar of Sabes Tay, Fombay, ALK (1910 5C BA; Lokshm Charan Sen v,
ARM. Hasian (zzurren, [1485] Supp, L S.C.R. d93; State of Masgrashmg
v, Abdut! Han Mohemad, Crl. Appeal Mo, 62 of 1904 declded by 5.C. on
Z1.2.1530M; Pever Davr v, O.F. Murford, (3395 US 200, % LEJ. 7%1 {1949):
Evelie £ Youmger v Joke Heerix, (301) US 3T, 27, LEd. 2ud 569 [LITL)
Lawrence S, Huffmds ofc v Pumiee Lid, (420} US 592 ; 43 E.Ed. Zod 482
(1975} and Untled Seaery v, Egper A Cillock, (445 US 380, 53 LEd. 2o0d 454
(1950}, referred Lo,
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1. The jurisdiclinn and pawer of the High Cour? wnder Artbele 226 of
the Conslitution Is wndoubtedly constitutent power and the High Cowrt has
untramelled powers and jurlsdiction to isshe any wrell or order e dirpclinn
tn any person or authorily writhan its terehiarkal jurisdictinn for enforcement
of iy of The fundamiental ehghis or for any ather parpise. The ledslatere
has nn power to divesl the coutt af the copstilwend prwer eografted under
Article 226, The decizion or order or u writ isswed by the Hiph Cowrt under
Article 226 is xubject to judiciol ceview by an appeal b this Court gmiler
Article 126 whose sweep is wide and uotramelled. The jurdsdiction of the
High Court tBoupgh was not expressly excluded under the Avk, vl by neces-
sary implication i gels ectipsed nwal o much that it lacked constiluent
poer but by doetrine af concomitanee. [607 TF, 602 4, [1]

3. The legistalure Ireated terrorism as 4 speclal crtminal problem
under the TADYA Act and the ordinary erlmioal courts created ander Lhe
Code were divested of the power and jurlsdiclion to try the offenges
povemned vader the Act and invesied the seme io the deslpnated Coauvt and
Appeilate powers te Chis Court, Foom the scheme of the TADA Acl there-
Tore, il iv chear that the offences created therewnder are exclusively triable
by the designated court and conslclion made or orders pasged, whether
Onal or interlecutory orders pending trial are pogulaled woder (he
provisions of the Acl. Righl of appeal thereon has been provided by Sectica
L9 e thiy Lourl, The High Count has jurisdiction aod conbral over the
Cipprd o Sessdand of the Magisirate, buf wnder the scheme of the Ack there
i5 2 wall o separmlion wund comphele exclusion of the jorisdicdon of the
High Court is total, The designated cowet 13 neilther suhordinale o the
High Courl. wor the Fliph Court has any conbral or supesvicory jurisdic.
fion under Article I27. [8H0 F, H, 01 A-H]

4. Mothlug ks woore cobspicions than the failuo: of lww {v evalve o
congistent jyrisdlctinnal dociving or gven elereniary peinciples, il it is
subiject to conflicting o Incoticeivable v Incohsisient rexnlt, which lead to
sncertainty, Mcoagrulty ond dbalselien b the efficacy oF luw. [6f1 7]

Per Sahmi. J. {Concwrming) -

1. As vegards jurisdiction of the High Court e enlertain ao applics-
livw Tor hail ynder Arick 226 ol (he Conslitotion, the Hiph Courts being
constilgliomally ohliged Lo ensute thal any aulhocily which exercise judi-
dal and quasi-judiciz! powers in its jurisdiclion fenctions within the
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Mamework of faw is entitled bv entecinin the peditinn (o determine i the
Frogecdings were not an abuse of pwrocess af ook, Bol while exerclsing
discretral (he court must nod be ablivinws of ihe senadtiviey of the legisla-
Lion and the sacinl ohjective inherand in i and, therefore, should exerelse
I fur the sake of justice 10 rore abd sxcenitional cayes, the delsils of which
cannal be fixed by aay rlpid forwula. 2T H, 525 A-E)

I, The puwer given to High Court pnger Atiche 226 is am esfeaor-
dinary prower nat anly b0 correct the manifest ebrar higt also o everclse it
for the sake of justice. Under the scheme of the Constitetion 2 High Courd
i5 the: highest Court for purpnses of exercising civil appellate, erimioal or
even constilutional jurlsdiction so fac as (hl =tate is concerned, The
Jurisdiclion passessed by i befare coning inba fisrve oF The Constitution
was reserved by Articke 225 and by Articles 226 and 227 an exieayardinaty
jurisdictlion was coanferred on i 1o ensere that the subovdinate authorthes
et ol only in accordance with (aw bot they slse Funclon withln ihe
framework of tw. Thal jurisdiction of 1he Iiph Court has not Been taken
awpy and in Eect cvuld nat be taken away by Iegistition. Since the Eligh
Cuurdl ander the Constilutlon §s & Faruns for enforgeinend of fundameotal
cight of a citizen it cunoot be denicd the power 19 enlectatn & petition by
a citzen claiming that the Stale machinery was absuing ils power and was
*Lking in violation of the cxnstitwtinnal yuarunter, Badher it has 2 constliu-
tional duty and responstbility to etsuce that the Stale machinery was
acliny lidly and nol on extranenus codslderativng. [626 B-E]

3. Thus the High Court has jutisdicilon ¢n eolertain 3 pelition onder
Article: I in extrome ca5e5. YWHaE are spch extrerne cases canbhaol be put
b suratghe jackel. Bat the few on which there cam hardly be any dispate
are il the High Courl is of opinion that the proceedlngs under TATIA were
ah ahiese of pricess of court or Inken for extraneous conslderstong o
thete was no malerlal ob record [l a cose vader TADA was made npL
If it be 50 than there s no reasen why shoold the High Court not exercise
its jurisdiction and grant bail ta the aorused in those cases where one or
the olfwer exceplional prownd is made rut. (G265 F-I3]

Slake of Marpang v Bhajan Lal, [1992] Supp € SO0 335 Marcodes
Camtrgl B w Kirhgn Laf, [1991] 1 RCC 705 Havamy Singdr, v, A
wgtle, AIR [1954) SC 215 State of Gujorat vo Faokhaerimghii Fajcsinghjc
Vaphulo (dead) by LEs and Ors,, [19581 3 SCR 691 Mokt Yunyy v, Mohd
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Mustenn grd Oy, [1983] 4 B0 Bbb; Srave of Wakarashim v _Abdul Haenjd
Haji Molvgrwrqed, (1894} 2 JT L and Paras Ram v, Seaee eoof Hanrana, f10407 ]
4 50CC 662, refermed 1o

Cuecre (oix} @ Whether Seciom 22 af 1287 Acor which provides for
fderiiftenon of prcietmed TADA offerders i phosemanhs (s uMtcan-
Ftmtfo Rl ¢

Per 5. Ramavel Pandian rFar Aot WA Purchie and 5.0 dgrawal
g B

Ramsaswanay and Salal, ). rConcurmng) -

If the evidence repacding the ideatlication oo Lhe basis of &
photageaph is Lo e beld Gy bave The snme valoe as the evidence of & test
identificalbon patade, groyy injusbce to the delrimmt of e porsons
sugpected muy revull, Accordimgly Section 22 of the 1987 Act is struck
diti: 25 being oppuasd tu the fair sod reasonable procedoce enshrieed L
Article 21 of {he Comghituilon. [557 H, 562 F|

Quaer {rg) : Whether uader saevion 2(1 1t} of the 193¢ Act ard under
section XM of the IORT Acr che CGovemirmentt showld mphe penodic revicw
Jor denotificanion of “Terrorur Affeceed Areas’ and “Notified areas ?

Fer 5. Ruloavel Pandlaw, J. (For lurtsell MM Puechbi and 5.C, Agravwal,
il-

Ramaseamy aed Sahal, JI. {oncuring)

Sectlon Z(1)(0p o 1984 Act defioes the eapression ‘lerrurist afecled
arrs' meaning an ared declsrad 34 & tervgrlsl pffedied areg under Sectlon
3 aod Secthoa Z(1)1(F) of TADA of 1987 defioes 'tidlfued area® mesning suck
area as the State Governmeol may, by solificulioo in the (HTicial Gazette,
speclly. Some of e Stale Govenmenls have motilicd almost all the areas
of Uk Siute as ‘sellfled ares’. Byt no nolified ares scems 1o have been
denoufled after noufcalive. Furilwr, sidblog has been browvgkt 1o the
nelice of this Court abapt the dennlificalion of pey arca in any Slale,
Therefore, 1the Slate Governowents should veview perisdically snd take
decision either (o denolilaey avea gr eontlnue (he same a5 ‘notified aren’
and el socordingly, The Screenimg or Review Commitier muy also be
empowered by the respective Governments Lo Scruthoise (e prevailing

L]
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slituatlons and the maks recnmtnendations o (he Silate Gowerntienl,
tecommending alther o contlage e to dlsconblace the notification. This
may afso o folicwed in the cage of declaring any area a5 “Terrorist alfeclyd
ares’, [S56 B-D]

Qugere (o) . Whadher Section T of 1984 Aer whtich smpowers the
Gawerrtent o Jeclare areas as Teramst afecied aree’ i vagee ard wothotd
Euidanee ?

Per 5. Ratnavel Pﬁ.ﬂdiiln, 1. .|"Fa.r Fu'."."r.u'-c'!ﬁ MM Penckhe anid 5.6 ﬂgrumﬂ.l'.
£ - .

Ramaswami and Sahal, 1). {Coreuming) !

I, Unless all the three condillons, which are 5ine gueo Hox Tor declar-
Ing any srea as ‘ferrorisl affected orea” by the Centrml Governmend by
wirlwbe af Lhe aulhorily conferred on il under Section J(1) of 1944 Act, are
fully sadshied, e Cenlral Governomend senngl Eevoke {be power dider
Seclion 3{1} 10 declzre any ares as ‘terrorki affected area’, lo other words,
i the absenoe of any of dhe conditions, Section 3L canmol be invoked,
Therefory, the conlention thal Seciion M1 sullers from vagweoess sed
lacks guidance |9 unmevited. [47% H, 450 E)

A. Thers b3 some Force In the conlentlom that the Legislaiure can-
sidered if proper t¢ prescribe 8 uniform procedure ot seriows ofknces
having a direct reiablomship with pence and tronquility of the area i the
pitifed area afler the nglified dale and thal serlpus affences which are
likely to creale terrod And paole ta the pleds of the people werefare souphbt
lo be dealt with vader the Act by presaibing a speedier tral so Uhat
disiurbed sitoalions ceukl be brogght under control wilkoul Inis o lime
Io preveat the siluation from getling defeHoraded and dpreading o other
areag. (R0 F]

Wit Petition o, 1833 of 1984 Ere. Etc.
{Under Article 32 of the Consticution of India}

KTE. Tulsi, ¥.R Reddy and Altaf Abmad, Addicienal Solacwer
Crenerals, Ram Jethmalani, V.M. Tarkonde, M5 Gojrel. Bajinder Sechhar,
% K. Dholakia, Hardey Singh, MR, Sharma, Dr. N5, Ghalate A K. Sen,
Hageabwar Prasad, Bolwant Singh dalik, R.5. Suri. Miss. A Subhashing,

Rl
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Sarvas Bisarls, Rajiv Sharma, H 5. Handhaws, Kr. Roltan Siegh,
Fudrakalon, [0 B Vidura, M Kemuni Jaiswal, Ms. Lata krishnamurthe, B35
Sodbi, Sarug Singh, RO, Mizhra, Dr, Meera Aggaraal, Arun Kumar
Sharma, Anip Sachibay, Mrs. Meenskshi Arnea, Ms Madbu Mosichin-
dasi, Harjinder Singh, Ms Anjana Sharma, R.N. Joghi, Sudarsh Menon,
Dr. B.L. Wadbera, K.V, Yeukatacaman, 1. Subramaniam, K.Y, Viewanad-
han, Magesh Feddy, X Rajendra Chowdhary, R.K. Sharma, Shivi Shacma,
Y05 Parasacin, P.5. Marsimhon, AR Srivastava, Shiv Pujan Singh, Molan
Pandcy, Sund K. Singh, Srecpal Singh, A5 Pundic, Djjal Singh, 1.F. Singh,
Ane Ahmed Khan, Vikraok Yadov, KE Roharg, 5K, THungra, Baldey
Arreya, Ms. Apartha Robegs, Mrs. Kani Chhabra, Mrs. Eani Copta, Advs.
wilh them for the apprarng parlies

The Jodgments of the Counl wers delivered by

5. RATHAVEL PANDIAN, ). The abiwe banch of eatcecs consoaing
o a number of with petitions, ceiminal appeals aod SLP aeg Aled challeng-
irg Lhe vires of the Terrariss Allected Ateas (Special Courtsh A (o 61
o 19640, the Terrorisia and Disruplive Activilies (Freveatmn) Acl (Mo, 31
of 1985} and the Teorrosists and Disruplive Activities (Prevention} Aol
1947 (Mo 2808T) - commgnly known a5 TADA Ads - {bereinafier referred
W oA the Act of 1984, Ao of M5 and Ad of 1987 respeciivelyd and
chalkenging the constitutional wabkidity of Section % nf the Code of Criminal
Frocedare {U.P. Amendmeant] Act, W6 (At Mo 16 of 19760 by which 1he
Legsslative Assembly of LMtar Pradesh has debeted Section 438 of the Conde
of Crintinal Procedors as applicable o (be State of Uttar Pradesh. Though
atiginally, a nunber of other maiers falling ooder various Acts such as the
U.P. Gangsters and Antisooal Achivies {Preveation) Act of 19848 (Act 7
of [926), the Prevention of IWicil Traffic of Marcatics Dirbgs and
Psychotropic Substances Act of 1988 and some prowisions of the Conser-
valiot of Forcign Exchange and Frevention of Smupeting Activities Act,
1974 {COFEFDEAY}, were listed for bearing, we have fully and conelusive-
l¥ hzard only the maters pertaining to the Act of 13854, Ag of 1925 and
Act of 1937 and U.F. Acl (6 ol 1976,

Thorefore, we are s sendering 2 common judgment pertaioung o
the vircs of these tbree Ads and Section ¥ of UP. Act 16 of 1978, Ar the
same lime, wie make it cloar that the moents of the indradual casss will bave
ta bz decided scparately after the validity of thess three Acts is desded.

Bcfore going to the question of «be validity of these three Acls, we
fzel ghan a facowal and archival aecount and expasition of the thres relevant
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Aty may bo summarised.

PREFATORY NOTE OF THE THREE ACTS -
i The Termorw Affected Arcas (Spocis! Couns) e, SRS Gdot &1 of 19E3}

The abnve Adl &I of 1984, applicable to the whale of Tndia gxeopl
the Slae of Tammu and Kashwir received the assenl of the President va
31.8 1984 replacing Ordinance Mo % of 1934 promolgated oo 14th Fuly
1954, the object of wiich s 19 provide lor the speedy teial of cerlain
offences in teveorisg affeclet areas and for matiers comnccicd thetewih.
Sectioat 2 (1] of (his A<t delings the expression ‘terronst alfected area’ o
a acex Juclated as a ‘lerrorist afecied arggt wnder Seclion 3 which
prunaysan empowers the Central Goveewnent Uy mificution to declare any
arga 10 be terronist affecied aica' and comslitute such area into a siogle
Judicial zeoe or into as many judicial zumes s i may deem fl provided e
its vpioion the offences of the nature specified in the schedule appended
to 1hat Ack are being cowmmitted inoany ared by terrorists on such 2 seale
and in such a manoer that it is expedient Tor the purpose of coping with
such termorists to have recoorse to the prowsions of the Acl. The oMifica.
i iszued woder Section 3(1) in respect of an area should specify the
perivd during which the arza shall for the purpose of this Act be a ‘teerorea
alfected arca’. As per Scdlion % (2) 4 notificalion under Section 3(1] in
respect of an area specifying the penod during which the arca shall for the
purpose ol dhis Acl, bz a fereorsr affedted area, and where the Cesiral
Goveroment s of the opinion thiat the (emoTists had been comoitting in
that arza from the dale carliee thao the date of issuc of the astification,
olfences of the nature gpecifizd in the Schedule oo such a scile and in such
a mannce that it i expedient to commence the rerind specified in the
notification feom such sackier date, the period specified in the nolification
may commence frgm that date subject to the proviso thereto,

This Act contaig 21 Saenons relating Lo the establishmen of Special
Courts, ws composilion, junsdiction and sppointment of Judges and
provigian for an appeal as 2 matter of fipht from any judgmznt, scnlenee
or owder (a0 being ao interloontory grder} of a Special Cowrt o Lhe
Supreme Couwrt bodb on Fagis aod Jas,

Thaugh i (he arignal Schedule wo this Act gua the definition of 1be
expragsion “Scheduled Offence' [(vide secniom 2 (1{11)], varbons chactoments
including 38 sections unders the Indino Penal Code of whick 23 s hailabie
were specilicd, the Legizlatuce by the Ameadment Act 45 of 1985, publish-

“,



KaBRTAR v STATE OF PLIMIAT [FPANDLIARN, 1| 437

ed in e Sazette of India, dated 26th Augusl 1985 actained only Sections A
121, 11 AL 122 and 135 of the [ndian Pengl Code anyl sections 4 znd 5 of

the Antilpding Aer 1982 and deleted the rest from the angioal
Schedule.

1L hac been browght Lo owe soeice by Mr. K.TS Tulsi, the lcarned
Addinonal Sediciten General that the Central {Government eslahlisbed B
jwdicial aancs n Jullpndwr, Paviala, Ferozepur and Chandigarh but
ahalished tlw o by ecnificanion fos 503 692, 5 03 603, S0 6% apd 5.0 A9%
dated I3k September 1995 and iranslerred the cases pending before thase
Courts 1o ordinary goarts. Twn sdditional cowrls were consticuted by thi
Cravernmenl oF India for vroal Tigacking cases and Golden Tewpls case o C
Ajmet and Jullundur by these pwo Courls were alse abnlished by che '
Governrngnr vide nutificaton Mo, 503 655 (E} apd 500 722 (F) dited
Zhh August 1 and Zarh Seplember 1993 respectively. However, this Aoy
15 ol fepealed, b e i operation,

The Terroril dnad Dhyruptive Acirciies SPeevestion] Ao, J9E5 [Ace 31 of D
1WEE)

Thiy A which recetved the assent of the Presidént on 23rd May
1985 ad was publlished in the Gazette of India. Extra, Pact 1, Section,
dated 23rd Mav 1985, camy iniy Torce on 34h May 17E5 in whale of India
for @ period of twn wears. Thowgh atigimally the prowvso to seb-Section [2)
W Fection 1 was added reading, "Provided se much of this Ao as relages
toa Lerrorist Acts shadl non appdy 1o 1he Stane of Tammu and Kashoie®, this
proved was omilled By A 6 af 1968, The proviskons of this Act were
wade applicabde to the Siale of Tanstiu and Kashmar we l 5th June 1985,
The preambbe of this Acl read that Lhe special provisiony of this Acl were F
made 'for the prevention of, and tor coping with, 1crtarist and dieroprse
acdivitees. and for manors connected thercwilh of wocideotal thereie”, The
Statement of Objects and Reasons of this Acl read as follows:

"Feclatory Mone - Sratement of Objects and Beasons - Teorprisly
had been Ddulgung in wanten killings, arson, Ioating of propesnes
and olher beinows coimey mustly in Punjab and Chandigarh. Siney
1he BMR BMay, 1935, (he errorists have cspanded ther aenvities o
othor parts of the countey. i, Delhi, Haryasa, Uoar Prodesh and
Rajasthan a5 & resull of which several innoce nt bves have bean st
mied many suftered seriogs injunies. In plancng of explosive devices H
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in brains, boses and public places, thy olajest wo rerrurisg, (56 coodle
Iear and panic in she winds of citeens and o disoop commsnal
peace and harmony is clearly discernible. This s a mew and overl
phuse of terrorism which requires to be taken serious note of and
dealt with effectively and expeditiously. Tl slarming abcreass in
cdhscuptive activitics is alsa a maticr serigus concern.”

The Bill 35 iniradused sauphl (o make provisivns for combaling e
menace of torrorists and disroptionists, :nier alis, o

(a} prowidde for deterrent punishment for teerorist adls and disrup-
bive acimafies:

(b) canfer on the Ceateal Gavernment sdagqude powers (o make
such rules as may be veecssacy o cxpedicat foe the presention af,
and o7 coping with, terronist aces and disruptive activitics, and

(v) prowde Jor the constitation of Desigmatcd Courts fur rhe
speedy and expaditious trial of offences under the peoposed Logis-
latian.

ln Section T, clauses {c] and (f} the expressions “discoprive activicy'
and “terrovisr act” ace defned, This Act i all contgine 24 Seetions which
are segregated inte foor parts 36 Pae T {Seoiom | w 23, Part 1D (Section
¥t 6} Parct TN {Sections T to 36} and Part [V {Scctions 17 o 34, desling
with punishoment fer, and measures for coping with, fersorist and disruprons
activinics, constitwoon of Desymaned Cowcls constituted onder Section T af
the Act, s junsdiction and powers, the pregedoee (o be fallowed, produc-
i of Wilnesses, appainiment of Public Prostcutors and the prowiston for
appeal @t a mager of right from eny judgmeor, sentenes ot ouder, nat heing
an ipteelnewory arder, of the Court ditect to the Supreme Couct Borh gn
facts and daw (nde Sechwons 7 e 16) and odher miscellansons provigion:
regarding the wodified applicatioo of certaio piovicions of the Code of
Criminal Procedure, 1973, competence of Central Government to cker gise
powses of Grate Grovernment aml delegation of povwers, pawer of the
Suprems Court of India (o make rules clc,

The Tormomipt ad Diseuprive Activder (Prevention) Act fVEF [dor 285 of
FOAT)

The Aot 28 of 98T was epacted as the Aot 31 of 3955 was due 1o
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expare ou Dird May 87 and a5 0 was [elt that i order to combat and
cope with derrorist and duroptive petivities sffcotvely, it was not osly
nemsssary [ cooioue e said Low bul aleo to strengiben il Forcher. Since
buach, the Howses of Farlioenl sere ool o session and it was neccssary
Lake immealiate aglion, Lhe Precident promulgsted the Terromist amd Dis-
ruptive Adivities (Freveoton) Crdisancs, 1937 (F of 19687} on 23rd Mar
1987 which came into force wof Zdth May 1987 Hpwever. this Act
repealing the Qrdinance, received the asseor of the President of India on
Jed September 1997 and was podilished an the Gazetle of India, Extra., Part
11, Scctine 1, dated 3rd Kepramber 1957 The scheme of the Act 31 of 1035
amd Act 23 of 1987 a5 refllecied from their peeambles: is the sume, The
Scheme of the special provisions of these twg Awls werefare ‘for the
prevention of, und for coping with, terenosl and disepryee acimaties and
Tor matters cunnectzd thecewith ar incidescal gherern

As por sub-scctiou {10 of Seeog 1, Sections 5, 15, 21 aod 22 came
into force at onee and Lbe remsining provisions of this Al wece decmed
ta heve comd aoen e on the ddth day of May IRE7. Accordusy to
sub-section (4] of Sectins 1, fhiy Al was (0 reman io forcs for a period
of two years from 2dth May 1987 but sebsequently sub-section [4) was
emended by virtwe of the ameadment Acl 16 af 198% whereby for the words
"two years”, the words "foar years”" were substiluted and the validity of this
Aot was exemded for a further percd of beo pears, Resultantly, the Act
was 10 cxpice on 3rd May 1991 Thercafler as il was Ezll that the Act
shoudd contisur, the President promolgared an Ordinance whereky for the
wiords "Jour years”, "Six years” were subatitured in sobeseclion (4] of Section
1. Subsequently, thiz Ordinance was repeafed hy Act 35 of 1991 thus
extending the Life of the Aot 23 of 1987 (o sx yoars, As the Aot even by
the exended period of S peacs wad 10 expars on 23rd May 1993 another
Ameodment Act 43 of 1992 wdpch reveaved the assent of President an 270d
hlay 1995, was chacted eviending che Iife of Lhe Aol for eight vears instead
nf 5w vears,

[ocidenialky, o coay Te staed (hal same ingernons, sohstituttors and
coolssions W some of the sedions of Leis At have beeo made. This Act
codains W Sectons growped under four Fars ie. Pace ! {Sectbins 1 aml
2y, Part 1L (Sections 3w Hh, Pacl T CSections % to 193 sied Pagt I (3eplions
20 12 30%. Part 11 of the At deals with punashment for, and measures bar
comng walh terroeisls and disruptive activities. Pact T deals wilh constitu-

H
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mom of Designated Courts, its jurigdiction, Powers, and vthe procedure to
Tt adopled. Tt aloe provides presicinns For appeal 40 the Sopeene Cougt
heath um [acts and law as in the case of other Acts. The peovizious under
Part [V under 1he heading "Misccllanzions” deal dith the modificd applica-
livn of certain provisions of the Code, presumprion a5 w0 offences wnder
Sectivn 3, identification of accuscd, powsat af (he Swpréme Coart 1o made
males eic.

Woe prve 1be following wble of some of Lhe provisions which are
similar th the A1 of 1450 and the Acl of 1997

Thz Tertorush and The Terrorizt and
Drisrupive Activines Diistupdive Activihes
gPrevendion) Acl, 1985 (Frecvenlinth Act, 98T
Soodinn 7 = Selon

Seclion & - Seclion 10

Section 1) o= Scetion 1102}
Sectiom 13 = $edion 16

Sectinn 14 - Section 19

Section 1742 - Scclion 20(4)
Secticn 17¢4) = Seetam 20(7)
Kecton 17(u) = Section 20K

A galaxy of senior Jawvers, pamealy, Bes. V.M. Tarkunde, Ram lerh.
malani, M .2 Gujarat, Rajinder Sachhar, Hardey Singh, 2B, Shareea, 5K
%en, Palwant Singh assisted by a team of lawnmers, M)s. RS, Sodhi, 5,
Bisena, DB, Yohra, k. Rajendra Chowdhary, A K Srivaziava, Shiv Pugan
Singh, Upjal 3imeh, Mohan Penday - all appearing for the petitiuers g
pellaots made the mosl virvlenl fusillade ageinst the constitutional validiny
of all the Acts in geoeral and the various provisiams of (hose Acts i
partcalar mawnly on the grounds that (£} that the Centraf Logislature ha
no Ie@slative competencs o cnact the legislatings and {23 thess impugned
Aas or some ol the provision of these Acts are in cowtcaveciion af or
ostenzibly in violabon of any of the luodamental rights specitied is Part 1E]

-1
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af the Constonon; they also triggered off a vollew of al tacks aganst 1he
validity of the peovisions of these Acts o some other grownode alii.
According o thowm, these Acts and the provisions thereta, which are
utier disregweil wod breach of homapitarian law and universal buman nghts,
not cnly lack impariiality but alva Gl (he basic el of justice and farosss
which are well estabdiched and recopozed pinciples of Jaw.

After critcally anaiysing a number of penal and procedeeal
provisipms refajing pa issue of arrest, investigation, kail, mods and
methodulegy of rrial, right of the accused duriog the wnal e, e, the
learned couns2l have strentouwsly aroiculetzd that these Ars with which we
are confromied, are draconian, wgly, vicioos and  highly reprebensibhe, the
bratakiry of which gaonat and <hioudd aat be mioiemsed of Emoted theogh
this Coct 13 nid imlled upin tn sondoas the penalised conduct of the real
tecromists and distuptionists. Then they made o scathing atlack seriously
contending that the police by ahuwsing and misnsing their arkitrary amd
wngannalised power onder the impogned Acts are domg A warch-hat
agains the inwncent people wvd suspects stigmatizng them as pokcacial
comiddls and bunt them all the tme and ower-readd and therely unleash a
fergu of Werror a8 an dnstitwticnalized error perpetraled by Naziz o Jowe,

The abowe challenges have heen countervasied by the learned Addis
tianil Sediciinr General, e, BT 5. Tulai aszinted by W RS, Sun appear-
ing for the State of Fuggab, the leacned Additional Solcitor Geoeral, b
Adral Akmedd asisted by Mo by b, A Subhashin appearing (or the Llogn
of Inida, Mr. ¥R, Reddy, the bearned Additional Solkitor Geneeal as-
sisted by Me. KV, Venkatataman and Mr. 1 Subramaniam for the State
of Tamil Madu, M. 5. Blokkis for the Stete of Gujarat and b, B
Chatate Tor the Suate of VP, contending che. all the veiled anacks challene-
g [he walidhicy f the Acts and the provicions thersto are mainly duc to
the umyustifable bestiling and seotimescs and souriog of respect for thode
acts, dccording tn them, the evenls, af the past aod the confinnows long
term, Lhreids of terrarism and distopion onleashed by a team of seasomed
griminal Ty spreading their wings awd sbarpeniog tbeer clivws have foreed
the legislatwre o cespond to This menance withoot sacrifcing the naricmak
values asd (n combat the ferrarism by cxtendiog and espanding the Jegal
poewers of the Sizle and takimy stepytneasures in a legalised way amd Pl
the purerrme of such response G tbe epactmetn of these Acls allec a
produnged debats in both Houses of Farlinment as the Legislanace has folt



-l EUPREMECOLGRT REPUR LY [14ad] ZSA2E.

thial Lths ordinary crimioal laws « both penal and procedural - are guite
inadeguale 1o meet the challenges especially when the incdents of
terrorists! and disTupliomsts” activides have astromgmically inereased. 1§ has
been submirted rhat @l was only in the above baskgrownd, the Parliatnend
inv ite, wisdam thonght that the enactmest of these Agls (TADAYi5 the omly
sobation Feor all the ills, besedling the pation and ascordingly emeced (hese
Acts under challenpe in urder Lo put down the rerrodism and the impending
dangzr in 2 legalised manper and a compeehensive sarvey of 1he analomy
af Lthe entice Acts and a dispassionate examination of them wyuld woois-
takably show that iese Ay cannol be sabd o be, in auy wap, contravsning
any of the fundamental  rights of our Constitutiow oc soffering from Lack
of legislative competence.

supplemeoling e aliove submisson, i bas bzen very seriowsly con-
tended by M. K.T.5. Tulsi than the rerrosts are resonling to mix af specific
fereorist gperalions incloding anned aitacks in g very croel, unusual and
mbumane tnaoner foe g wriety of reasons, some of which being (i} 1o ol
{#) i zense of fear and helplessness among civiliaos cithes 1o alicsate then
fraom the Govoroment doly estahlished oz 1o make (them Iose Failk in the
Govertnent™s ahility to proteat them, (b) a2 scose of impolence amoog
Government officials or to imiurudate them as & meens of peatealiziog theie
wClive opposition fo the termarists groups; (2} to undermine the oatiooal
connumy by discouraging fozeiga investmenl, dissuading foreign Lourists
frorm visiting the couniry and spurring capital flighe by dome gic invesiors;
and (3} to provoke harsh Goveromental reprisals to pais oympathy of the
poopulalion or 10 teate an incefnations] ingident 10.publicise their political
cauwse and s opo, e further states that all chear violent aclivlies are
designed 1o ge! madmum media coverage of their demands iscleding
political demoands and of publialy and thoy many Llimes the targets of tbe
victims of the most inhumane plysical aMacks are the innocent persons
whether they ate indraduals or group of persons.

Notwithsisnding (he merits and demenits of the subanissinos and
counter-subnsissions, ircefulality the tabrnated lawars, and learncd Adidi-
tiomal Solicitprs Geocral wiing their (ormidablz legal ckill, censtec
scholarly knowledge and vast and rich procticad experience w eriminal
proceadings and wialsy analveed she various provisions of the Acrs under
separate heads io the light of the well recognised principles of criminal
jurisprudeses with reference 40 human sighes, b scmapimes  with oc-

=l
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cusingtal sochucsls and caustic eschanges. In support of Lheir respecive
conenlions advabced duriog tisir expanded araumeats. they cited o long
line nf decisions of oot aaly this Coart aod 1be Hipgh Courts of this covotry
huot slso foreign decasioos ad legslations.

Before we make ao indepth examunaven of lbe challenpes can:
vassed which are manifestly and pnstinely Iegal, sath regard o the 1m-
piogoed Acts and sarme of their previcions wath a comprehensme and
exclusive survey, it bas become inevitable for us to grre a brick sketch of
the bistorical backgroond and 1be cicowmnstances which Toeced the legisla-
twic o chact these laws, as gaghercd from she Parliamendiary Debales.
Statement of Objects and Reasons and prelatory sctes of the iwpugmed
Acts ote. ole.

From the recept past. in many parls of the word, ceromeme and
dicruption are spearfeadiog for ope reason o1 ancther and resuitandy great
leaders have been assassinated by suicide bombers aod many drastarcdy
merders have been commined Deplorably, determined voulbs loeed by
bard-curg enminal and wodergrounsd estremists aod aucavied by the ideol
oy b terrosison are indidging in commndfing senious crimes aganst tThe
jaumanitgr. In spite of the drashe actiot taken aod intense wgdaoce ac-
tivised, €he Larrorists and militants do sl desest from teiggering lawdessness
il it swits thoir parpose. I shore, they are wagiog 2 domesiic war against
the soversignty of their respective nations of agaifict a vace OF Onoedwbity
in order lo creale an embryonic wwbalagcs and opervons disorder io the
souely cither on baing stimulated or insligated by (be national, 1rens-
nmpianal nr oplemidisnal bard-core criminals or secessionists eic. Kool
Lantly, the seomty and mlegrity of the countnes coocecoed are al penl and
the Taw and order in moany countrics is disropted. To say dilferestly, the
Togie oof the cult of 1he bulket is boveriog the globe completely robbing off
the reasons and rhymes, Thercfore, every country has now felt Lhe geed Lo
grengihen wglange againg the sport 1o ke illegal and criminal activitics
af (ke militanix aod lerrorists o that e danper toats soveraignty is averted
and the comesunity is protected,

Thuog, terrocism and disruphive aciiates are world-wide phepomenan
and India js not an exceptian. Unlortunately in the recant past this cowntry
has Eallen i the b grip of spiraling toorerists’ volence god = caughl
Tetwgen the deadly pangs of disroptive activitees. 4z seen iTom the Ohjects
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and Heasoms Of the Act 31 of 1985 Terronists had heco wdulzing o wanton
killings, arsan, looling of propertics amé oiher hsinous crimes mastly in
Funjah and Chandigarh® aod then slowly they copanded their activities to
cthce parts of the country te Deibi, Harrana, UF. and Riagasban. AL
present they have putstretched Lheir activities by spreading thear wings tar
and wide almost Bringiog the mager ped of the country under the cxtreme
violence and terronism by lewting-ldose waprecedented and unprovaoked
repression and disruplion unminfil nf fhe secority of the nation. peesonad
liberty and npht anclusive of the right (o live with human dipoocy of the
innocent cilizens of this countey and destrosang che imape of many ghtzy
cities likc Chandigarh, Srimagar, Delbi and Bombay by strangulating the
normal life of the citizens. Apact Fom many skirmiches m various parcts of
the country, there were countless, serious and horrendogs evines engulfing
fuany cities with hlond-hath, firing, loouog, mad- killing evea without spring
women and children and teducing thoes arcas ibta a graveyard, which
brutal atrocities kave rocked and shocked the whaole nation.

Everyday, there are jamming peces of mlormation throogh Electronic
and Prict medie that many moocenl, defenceless people particularly poor,
politicians, statesmen, Ciavernment official, polics officials, army pergannel
iclusive of the juwans belasging (o Boarder Security Forde have beon
mervibissly gunmed dows. Wo ons can deny thess dark ety and naked
iruch by adoptiog an ostrich like ailitude compdetcly igwocg the inpend-
ing danger. Whalever may be the reasons, indeed there is none o dewy
that,

The speeches made by the then Home Minicter, the 1hen Minoster of
Srpie For FAame Affairs and many Membyers of Parhamenl dorsg che
Deebates at the time of the intrgduchion of the Ad of 1% apd al the
subrequent slage of its emension aod modificanen, would uafdd the
tagnitide and seriousoess of the térrdmst and disrupdive activities and
(heir consequent dangerous wmpasd vn the security of the nation.

Oa &th April 19828, the then Home Ministor in his speceh befare the
Lok Sabha stated thos:

*As 1 told in the bepmniny, the forees working to destabilize the
counity are being nncumug&d l‘n}:m owlside a5 well ag inside of the
GOUDATY 11 1 rrinn 1 e gepesesesensmemes s sssems e ACEOEDIOE b0 the infos-
malion r::r::'w:d, il APpEALS thar. its master mind 15 somewhers clse
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and il is also inande

The them Minesler of Stalg for Home Aflar: gave an extensive
gneech with regard 1o the cormmesaoen of beingns cntncs o a large scale
nul oy threateming the sectrary aml terriloprl inlegrity of the aation ot
wlsu caremely affecting the normal e of the poople and steoised the
imprortance of e engcoment of law providing the specid progedure and
speedy trial of those nffences.

One of the Member o Parlanenr (3lei Bamval Cloaudbary] express-
ing bis view during the dicwsicm on the Bill on othe Teeorists and
Digruptive Acovites (Prevention) e, 1987 dated-

...Pumjab is hurnne. The lzgend poes that in the rivers of ponjal
eiilk used o Bow bul thev are now drenched aath bloed There i
hatreel al over. ¥What i a dewsoeratic solution for Punjab ...
How maey woreen are beating their breasts every night? We leel
the pinch ndy whea our oear aod dear anes get killed "

Yel anoibee Mewber of Parliaweol {Shri Ancopchand Shah} speak-
ing; on ke BUl presented before 1be Hoose said:

L e et e e vere e LAYy tecrorism has nol remained

conlemil o anj.ah coly. Tt kas rather spread to every coroer of
the conntry, The sacme teetorism whickh exdsts in Ponjak s makings
iL5 presence fell in Celhd and Maharashtrs also a0

Une another Member of Parbaecst {Skri Jagan Math Xaushal)
taking part in the Debate on the Act of 1987 spoke thue:

cceeeseee oo The hom Members koow that we are not dealiog with
wownal peacebol times. We are dealing walh eXtri-ardinaty times.
Ehii Saryendra Maravan 3ingh has sad thal ned galy for Pusjate
bt do something for Bibar also becawse im the garh of pobtical
rarry ctc. greater terconism s previiling there alio.”

We feel that il is oot necessary to swell this judgment By reproducing
the entire specches made by the 1ben Home Mimister, the Minwder of Sate
far Home Afairs aod some Meesbers of Parliament on the atrocities
oomaulted by tercoristz amd disroptioneds and o the necessity of bringing
e Acts (TADA] o elfectvely prevenl (ke comscquent violence, Dut
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cufficr o give the eompelling reisons as shown w the Statements of
Objects and Reasons for enacling (he Aotz of 1985 and 1987 wioch are to
the cHect that the tereorists and disruprionisis by therr expanded activities
have created dreadful fear and pacic in the minds of the cilizesns and
dysrupted’ communal prace and barmony; thal theit activties are on an
esCalatig in many pacts of the cownrry: that it bas been fclt ehat o order
o combat and cofie with such activities-zlfectively, it had beooae necessacy
o take appropriate fegal steps efoctvely and expeditioushy so that Lhe
alarming increase oF these avivainss which are 2 matter of sctious coocera,
could he proveated and severedy deal with,

The tatality of the speeches made by the Ministers, Momhbers of the
Farliaruent daring the Dekates in the Parbiament, Lhe Statemcnts of Chbjacts

- and Reasoos, the sulbmissions madle by Lhe Jearned Additional Solicetors

Ciencral converge tor the Tallawing comclunans:

{1]) From mid eightics, the prevailisg sonditions hotve bean sur-
¢hurged walh the terrotsm and disruption posing a seciatg Vit
ta the soveecigoty ancl miepriy of India as well as creatiog pawvic
and seose of Wwseconty i The minds of the people. Added to that
the brutality of terrotism lec-boose, by the secessionists and anti-
nationals io the highly vwincrable arca of Indian terclory, {prejuds-
cial to the tkefence of India), i causing grawe cobccrn even aboul
the chances of suraval of the democratic pality and process;

(2} there were aloo continnons commuson of hooous offences
such ac grucsome mass killings of defeoocless innogent people
including women, children and bystaoders, disiorbiog tee e,
tracquillty aomd Lesurily;

(3] The existibg ordinary wiminal Juws are found to be inadeqguae
to steroly deal with soch activities petpetrated o humanity.

It was only io the above prevailing circomsgrances, the Iepislature has
heen compelled to brag dorth these Acts [TAD A o prgven and dzal wigh
the peril of the srupting 1errocizm and the conscquent potential disorde:
among others distupting the law aod ordes and to siernly deil with many
graups lucking beaeath the muky surface, aiding sbeling, nourishiog aod
Iome=nting Lerearism hesides giving financial suppart and supplying sophiss
Licated aulomatic lethal arms and ammonitions lagth frem pads and
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outside of India. Tt may nal he vl of place 1o menrinn that the facts of the
wises appealed apainsl aml ser ear in the weid peritions aod SLF, il
aegepled in (helr enticely, reveal the multiple acrs of voeace let-loose; anel
the acts of savage revenge perpeiaaicd against imdividuals, group of persoms
or any paclicular commun gy ar rebigioos secls show that the violeok threat
whichi has mamizsted tsell 35 nol evidently pong In vanish with such
inexplicable cuddenness ac would seem to hive been vially peetomed.

o Ibas comlext, a question may anse as 0o whether Todges can take
notice of matters of common knowledpe and aathenfocated repoet. This
question has been ewmied by a Full Bench of the High Couer of Funjab
and Flarvana in Sukbdee Singh v, Dhise Termtony Ckandigerk AR {1927
F & H 5 WM. Punchbs, ). {4z he then was) sproking lor the mapacity
oibserved-

"I knoaw thisl 1 onder insesaain che presumplion of constilutionaliny
of a legislarive measurz, the Courl can taks o pansnteratoom
matters of comman knowledge, matters of commaon repor, the
history ol 1he imes and alio assome svery stade of Tacts which can
ke comegivel sxisting at ihe lime of 1the Jegslation”

To redress all the muliple disseszions of ceimes - whether of nananal
of icans-oational or lernatgeal - conmitted by indwadual or group aof
criminale, 15 0f course i very JiFfioudt iask becavse the orimes and ¢riminals
do nH respect fronces and the field of operation of the seomoes of 1be
criminals know oo tercinrial limits.

The Parllament, exvidently, 1aking note of the gravity of (erreqsm
ccaturatted by terronsts enher wath at wateonos (o gusrawe the Oovern-
mrat a5 by fEw estaihshed or 10 sbrike terror i the peopls or any secdon
of il peaple or L alienate any sectivn of the prople or v adversely affzcd
the hartony amonesd dilferent sechon of the peaple and Lhe consequen
widespread apparent danger Lo the oatign, has folo the need of not only
contimung bk also ferther sicenethaning the provizions of TAT 8 {40 4
nb 1935} in arder (g copr with the mesace of ieroonsm, sractsd At 28 oF
19E7 bringiny drastic chanes wih regaed o the admissibality of confiossiome
made 1n palice officiale prasenibang wpecial procedurcs: and praviding con:
digne punishinents efc.. leave apart the geestios wit eegard ta the validiny
of these provisions 13 Te lested] on fested oo the Louchstone of Lthe Coa-
shlwtano.
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B prang, an vigw The alrobe Ticslurcal Tackeromd, we shall wobiasedly
and withnut any poc-eonceived acdion, ceamine the various legal problems
presented inclusiee of the constifolional validity of the three Acis (TAERA)
in generzl and of the vacious provisions in particular of those Acts on the
touchstone of the Constitution of Iodia.

While zo dcsting the vires of Micse Acs, we shull also scrupuloosly
analyse the various peoal and the proceduoral provisions embodicd in those
Acts relaling eo Lthe ssues of definilion of cordain teros, acvesl, investiga-
tiwn, bl mode of 4cial, jurisdiction of the Designated Counls, the pernis-
gible lepal righis of the accused puaramieed vwoder the Consttulion ele, cte.
i the Dight af rhe consntangngt prowvsions as welt as the lepal provisions
ol the cwisting proccdural low weth the specorum of expericoee 5o far we
huave gained in the feld of impdementatign of these anpogaed Acls

When Layw ends, Tyranny bemins;
Legaslafing begits where Evil begins,

The functice of the jodiciary begios when Lhe fuoction of e
Legrishalure. ends.

hocawge the Jaw o, whal the Tudges say it is sinces the power o inlerpred
Lhe law vests o tbe Judges,

Lira is mode nog 1 be broken but w he obeved and Hwe cespect for
T a5 el retmancd tw deracnstration of streogth but by better appreciation
wf the reascns, beoer voderstanding of its cealily and implicit obedience.
It gocs withoul saving thal the achisvenients of faw i the past are vonsid-
erable, 1ts proteclion in the present is impecotive ansd i peatenizl for the
future 15 immense, 1L is very unfortonate thal oo sccouat of Juck of respect,
fuck of wnulerdanding, bk of clHeenveness, fack of vision and Jack of
proper application i che present day allzies, Jaw sometimes (Al o criggs,

Wheae all raditinnal fow enforcement institofions are ander suspi-
cios, scruliny, cnaly ralional apphcation of the fupclioos of law and a
Lharnugl undersianding of s complewtics and limitatins can protect The
intoerity and sordval of legs order.

Bul it 15 certamly true that the prohiem has recewed a new intensily
ol 5 FiLAEE: ks the Lvw exiends and VIITIE I S L= range al 15 conesrns
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wnd applicalion amd as the alerests gl mudies af ariculadoon of those
mincAzstg 1 e L becoane ware and moge specialeed and techmieal

Meadless w stress that the lile of man in a sociely woold be a
contnuing disaster if nol recalated. The Priociple means for such regula-
ton is che L which serves s the measare of a seciely’s balance of order
and compission and anatrument o zocial wellare raoled in homan rights,
liberty and dignaty,

Emphasising the impontance and potentialiny ol the law, Locd Chan-
cellur Sankey omee remacked:

Yamiedst the erowy cocrenrs aml shifling sindds of public bte the law
w like o grear ark upor which g may mae sl s foor and be salle”

.G Weeramantry in THe Law fa OFair - Srdpes of Dhdemrandiag
Emphasisine the importance of "Rulz of Law' in achieving social iutecest
I spated thos;

"The prntl‘:L'li:'l-:rL'i. the aalcfreng r_'njl:}:.' unifer thie Fobe of Law are the
quistessencs of ety coamurics of buman stroggle. T 15 not
coamumonly realiced b easily these ey be Josd. Theee 13 ni koown
methed of retainiog them but sternal viglance. Thers is oo ktiown
authoray 1o which Lhis doty can be delegated but the coamuniry
wsell. “Fhers 15 mo known means of slimulating this vigilence but
education of the community towards an colight=acd inlerese in its
lewal system, iy achievements aod ils problems.

Harkiog-back to the Acts with which we are comgerned, the Act 31
of 1785 and Acd 28 of 1987 have heen coacted by Parlument as a piece of
emerpency legislalinn for a cerlain Tengih of Gtwe which perawd bas been
estended perindically by (he Parliament oo revision and they havs been
extended to the whole of [ndis and wade they have been exiended to the
whole of India and made applicahle Lo citizens af India even owiside India,
lo persons in the service of the Goveranent, wherever they may be; and
(o persons on ships and wircrafl registered ko 1ocdia, wiereser they may be.

With the ahove bael inrroduction, we shall now proceed ty deasl sath
Ihe submissions mide by the fearned counse] Eor (i parties with reference
o the maim guestions, fraly whedher (he Acts soffet from ek of legislalive
compelence and sevondly, whether the Ac or any of the provisions
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thereol contravene aoy fuodamental right spccificd @n Pare 11D of the
Cansutulion, as wetl as olther cognats questions.

It has heen scowously contemded by b, Balwant Singh balik, Seoine
Counsel that the Ack 2R af 1987 [TADAY 15 witrgeiregs simce the Coolral
Legislature, narechy, the Parliameat, lacked degislative compelenee wider
Arlicle 246 read with the Lopie of legislatinn ¢ntmerated in List T {Union
List} and List I {Coocursent List) of the Seventh Schedule 1o the Con-
sitwtion, Lo cwact the TADA Acr and (hat the sebject matter of (he
mpugned Acts in fact fell within e legislatne Geld assigned wo the Staes
tincler Entry 1 of List Li §5tate List), namchly, “Pobdze Order whegh i 3 mast
compeshensive tarm with widecl import encompassing every adtivry which
leads to vilence or chistichs pubhc tranguility.

Acoording to him, the sabject matter of the Aot {TATA) @5 not
referable tg any of the modters epumerated io List I of the Scveoth
Schedule aad the pacsueipdive attemnp of the Union of [odia to rely upon
Loty I of List 11 for (be compeleacy of the Poarliament (¢ enact tbe TADA
At cannol find favoor. Entey 1 of List I rcad:

"Crimina law, inciudiog all matters iocluded i (he Indign Pegal
Code i the commencement of this Constitcion but excloding
offences against lyws with réspect 1o any of the matters specificd
in Lise 1 or List IT and excludiag the e of noval, mubtary or air
forces or any other armed forces of the Waign go aid of the opal
pusner’

Mzcording 10 bem, the abere Entry is left with onby 'offcoces against
laws" with respect (o matters speafied in subsequent Eouies af the Cone
curfent Ligl. A 1be TADA A cannol be held 1o be referabls to any ather
tonic in the Concurrens List, ofs subpedt matter could not, on that basis be
Beld to fall eder Entey 1 of thar Ligl. I has been fucther submicted thar
tbe contents of she heading ‘Criminai Law' oo Entry 1 of List 11 are
derivative io natase and carcy no e anitg of their own because the oriminal
liw comprisiog “"Hiznccs against laws” ace with texped W the matter in the
ibroe Lists. He continusd to uree that the subpeer watter of the TADA Act
which deals with the 'security of the State' and ‘public safety’ invohing
vinlence even of the highest degree tendiog (o s prave public disacdsr
it plaanly coversd uoder Entry 1 of List 1T asd thary the individual Srares
under Enticy ¢4 of Last 11 alooe are compstent to legalate with respeol to

Lal
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oifemces against puhlic arder,

Al drawing oor aikzation Lo some of the bews enacted by various
Saates mith respecl to maintenance of puble order, such s

{1) Aszarn Dislorbed Aress acr (19 of 1935);

(2] The Punjab Soouriry of Stane Acl, 1449,

(3 The Biboar Maotessese of Pubhic Order Act, 1949,

(4) Thi West Bueogal (Frevention of Violeol Activities) Act, 1970
(3) The LLP Ganpsters and Anti-social Activities (A0 T of 19345);
(6) "The | K. Enemy, Agenpts Ordinance Mo, VITT of San 20045,

[T) The Muharishira Preveotion of Dangerous Activities of Slum
Loered:, Boulerrers and Drap Ofendars Act, 1991,

(3) The Karvataka Prevention of Dingsrous Adivities of Bootleg-
gers, Dwug olfendiecy, {roondas, Gamblers, Immoaral Traffic and
Slum Grabbers Acl, 1983-

it has beer caid 1hat abl those laws fall withit the ambit of ‘public order’
appearing in Entry 1 of Lict [L My, Balwant Singh Mabk, o support of his
comtznlion, ciled the following decisios: declwning competency of the
PruovmcesiSlates of the FederationWnion to make laws onder 'public
arder:

{1} Lakhi Narayan Dacs v. Prowvcnee of Bikar, 1R (1950} F.O 3% (2
Fomesh Thappor v. State of Modrar, [1953) SCR 549d; (3) Rew, Stainslfaus v.
Srate of Madfma Fredesh, [197T] 2 SCR 611 and (4] Ashek Kumar D v.
Seaw of LU, ALR (1987} AlL 735 (FB.).

Thomgh, acrording to him, the indradoal States ars legictativeby
compeient 1y pootide for the meiolerance of polilic order by creating new
ulfenges awnd by taking other neasures wirthin Lhe $raes, i a silvation witk
regard te the mainenance o public arder conceros mors than one State
o Lhe country ws a whole, then it may be necessary for 1be Parkament wo
step 1 uoder Artcles 243 251 and 252 of the Comstiution {which
pravisions have, however, not beeo relicd wpon whes cnacting the TADA)

O

11
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and ¢nact thy lnw, [hovever, (his will nod qushfy ziving aoy other ERC ANARE
t2 Eotry 1 of Last TN mamcly, "Criaminal Law” and Batey 10 Lisc 11, namels,
'Puhlic Chrdes”™ scad with Eniry 64 and Eontey 65 of Lhat Lisk

Elaborating same of the zoirics of Bast I, it has beeo urgeal Uhai the
lesrislatve power of the State of emacl laws unider “Pubbic Oeder’ 35 crn-
taned in Lotny | of Last 11 and 1the power of the Stale W@ ocrgatethe
police-inveshpatiog apency - 35 undor Lodry 2 of Last LI anck thes legisdative
power Lo voet jursdiction asd confer powors on Counts to toy such Sraic
Mlences falls under Entry 65 of List 1! and that a combioed reading ol Lhe
eaJuding clavse of Entry 1 of List B and Coury 93 of List | and Entey o4
of List 11 completely exempts olfences rebating o ' 1Fubhe QOrdec’ from rlee
Neadimy, "Criminal Low' upader Eaeye 1af Pase 171,

It has bzeo furthet orged that the Tepislative power of the parlivment
under Aorticles 245 and 246003 (2) ceonl wath Lio 1 oanad do=a 01T af rhe
Sovouth Scheduke to the Cunstietinn e regared 10 ceeabng affcnces, wider
Enrry 93 af List T extead: goly i matiers coumerated indhat Last ard
woder Evety 1 of List I11 w repard to voattces in subsequent coiries of that
Ll

Supplementiog the sbove argoments, Mr. Fam Jothmalons, Senier
Counsel advaoced the other Facet of the arpument stating that Lthis AcL (23
of 1983% i ‘pulb anc substamce’ relates o Puble Crdee’ a5 refleercd fioae
its preamble itsetf declaniog Lhe act o he an Act B0 make special provisions
for the prevention of and for coping with tecrorist and dsscuptes aclealies
sl for maters conoecled Ltherseath or madenlal therelo, The “pith and
subesd ance” of the A, according Lo him, s 0 Soctions 3, 4, 5 and 6 o which
the rest of the Sections are mecely incideotal o or neeessary foc e
Fonpleoetration of B pacatiguel poepose of e Soelule and ilat of dee
‘pith and suhstance’ of the kegislation of covered by a particular Eolry, any
inCidental cncroachment on some other Enlry does not chaoge the char-
acter of the Act. The amendments bronght woder Act 2B of L1987 creating
Special Courts called Desipnated Courls, presceibiog oow procedore and
inserting sams provisions wilh regard 1o Lhe admission of evidence in trials
before the Desippaled counts, woubd justify dbat these amendments fall
within Eniry 2 and Entry 12 of List [I1 whilst the Act remains as one tallisg
under Enotry L of List 1.

T suppart of his submession wilh regard to the dockrine of “pith pdd
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sulstagee’, be referred to the deoisions in (L) Peafufle Knemer Mukheree
aned oshers v Bank of Commerce, ADR (1947] PO 80; (2) Rern Krshing
famnarh Agarwal v, Secreravy. Municipel Cownmisiee, |1930] 3CR 15; and
(3) The Kewala Siate Etectricity Board v. Indign Akemingm O | 1976) 1 SCH
552 The lcarned coonsel alsa citzd dwa other decizions with regard to the
scape ol Engry 2 of Lisg T, clgsg b, (1} Bomesd Thatipar [soprad
wherein U Coutt after approving o pazsage from 3tepbe e’y Crinainal Law
of England has held that unlawful assembhies, riats, msbrrections, rebel-
Licns ate. are all off=nces against prblic order, the difference amongs them
heiog ondy 2 difference of degree and The Sipeantendent, Contral Prison v
Lre. Loapa [1960 1 SCR 321

M. Hardey Stiglt an his wriceen arguoents in Wril Pecition Mo,
15434584 which have ke filed by 1he peditiooer, Mr. Amrcinder Singh as
2 pubdic indgrest litigant challenging Ui constitutionz| validity of At 61 of
1ukd raised a similac contention dul the Tecroriol Affected Aseas (Spocial
Courls}; Acl, 1984 15 unconstiiuianal for went of legislativg compeicoce.

Mr. K.T.5 Tuki, the lcarned Additions] Solicitor Geoeral in his
aniemypr torcepense the Ballacy af the abowe swbmiccions stated that the oghly
classifesd and striccly confidential wwformation collactad by and received
feoma dhe Intelligence Organisation, which information is not ta be dischosed
m puiblic ivserest, wnmisiakably eofold that the secessionists forces working
(o descabilize the sovercigney of India and its integrity are being oo-
cobraged by the ncighbouring countrizs amd thet there arc many traintng
camys tal the horders of Indie where traming is imparted 1o militants and
Igeeocians ot only io the use of sophisticated and heavy weapons, including
rocker faunchers, machine gons, mines, sxplosives and wareless com-
munigalinng hur alia oo indulge in it trafficking of nareodic drugs, and
peychotropee substanees which unassailable Facts arc a maiter of common
knowledre and which can e aken inlo cobsideraton by way of judicial
notice. Many cuunirigy scross The Bardess, according to hin, are sopplyiog
deadly zrms an<d ammunitiung and ae paodding sancnary g the extremwse
elemenls a5 2 hase for thair tearmng and docirination.

In view of the above cotrageows and voloamc circumaances and
situgtions, in pith and subatance. the At 15 not relared o 'Public Order”
falling undsr Entry 1 oF Laor 11 b relates (o the ‘Tefence of India' lalling
undet Entry 1, as wall as Entries I and 2-A of List [ read with Eatries 1

H
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and 2 of Lis III.

Agcording to Mr. Tuls, the submissions of the ader side thet the
subgect of the impugoed Acl lalis under Eniry 1 of Lisc 1, parnely, *Fublic
Crrdes” 38 inporrect and [allacious.

We shall now carcfully cxaniing the submission made by the respoc-
tve parlies in dhe light of the doport anc intcadment of the Ads eoder
challenge and find out as o whelher this At {T'..-'ll[],.ﬂ.J falls under Entry 1
of List Il, namely, “Public Thder' ar wnder Eotry 1 of List 1, nameby,
‘Drefence of India® as well we eririgs 2 and 204} of List ] read with Entries
1 {Criminal Law) and 2(Crirmirad Provedorch of List 1L Bl belore we do
it wie would briefly taken nnte af the consfitutiohal scheme relating 1o
digtribuleon of legislative powers betweea the Waos and the Scaces

Linder dlause (1} ol Arlicle 2446, patwithstanding any thing in chauses
(7} &nd {3) of the said Article, the Parlisment bas exclesive powser [0 make
Laws wath wath respect Lo any of the 97 subject eoxmeraizd in List [ of the
Sewgnth Schedule, Under clause (3] of the said Aricle, the State legisla-
turce bave cxclusive powers io tnake laws wath respecl 1o 66 lems
coutoeraled o Last 1. The Foaers 1o respect of the 4T items enumerated
im List [ are concurrent ie, both the Farliament and the Legiclature of
any State, sobject W0 clause (1) have poses to make laws, With cogard o
a law made i respedd of matiers ¢ocomerated v the Concurrent Last
prosasicn bas been o arnde T34 which prees ovarmiding elfect to a law made
Ly Parliament o the eveol of there briog any repugnancy between the said
law aod the law made by legislature of a State aod the Stare lao would
provacl over a law made by parliament only if such state law was cnacted
#fer Lthe low made by Parliament and bas coceived the assent of dhe
Fresident. Whils examining the question of legislatoe comipetence of
parhament g ok 5 law, the pn:ur_:ér.r approach 35 o Jetermine whather
the subject mateer of the legislation falls io the State List which Parliasneny
cannot coter.

L tbe law does ned fall im dhe State List, the Parliament whould have
the legislative competence to pass the faw by visiue o he residyary powers
under Article 248 read with Eoutry 97 of the Upion List and it would ool
hre aegestary o po inty the guestion whether it falls wnder any antry in the
Umoo List or Concurceot Lisl (Sec Cvion of fmdia v A5 Dillor, [1972]
E5CR 33 al Page 51 and 5T-68; (i) 5P Mered v Umpoer @f feavia, {19433] 1
SUR 2% al Fape 7649-7T, (i) Khendelheal Mete! Warks v, Dufan of Tradie

M,
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auppl. 1 SCR 7)o Fage TU5) I is, therelore, necessary to examne
whethier the Acl [alls within the ambic of Intcy T read with Entry 64 af the
Stare List a5 conlended Dy the kearned councel for the pedtiopers. Bug
befre we do so we may briclly indieie 1he principles than are applied for
conslruing the cateriss on the legslative lists. It has been lnid down thit
Ihe entries musl not be constroed in a narrow and pedacdic senss and thal
widest abplitudde must be given te (w: lanpuage of these entrics. Someatimes
the eotrics in diff¢reny lists or the same list may be found 1o averap or o
b wn dereqt condlicd with cach aiher Tn hat event it is the dury of the Coort
o find opn s tree mlent and purpose Aad eoecamne Lhe prardicnmlar
legislatavm tnoats “pith and subsianie’ Lo determine whether it s i one of
her af the hats. (Sees Spriketics & Chemticols Lig v Siae of LR, [1959)
Jppl 1 SCR 623 at page 671 fadix Cemens Led. v Sk of Tawmil Nadu,
[1¥09] Supapl. 1 ACK &84T al pape 7050,

This dadrine of “pith and substance’ iz applicd when the lemisiatve
compelenee of the legielanere with repard o a pantiowar coactment i
thallenged wash relorence to the eadricy dn Lhe variows lists e, o law
dealing willy the subgect in ane list is alsa rowching on a subject in amother
ligd. In soch a e, whal has to be ascertained s the pith and substance of
the cnaciment. Cn g zoruhny of dbe Act in question. il found, that cthe
Iemslatiion is in subslance cne or & maner acsigned to the legislaturs
znaching that stacede, chen that Act as a whale most be held to be valid
neAwalhstanding any incidenis] trenching upca ceatters beyond its com-
pelence he., o 2 matter included in ibe List helonging va the other
legishalure, To say differemly, incilental encroachment is not aliopether
Farhudden.

Loweh Forter speaking for the Tudicial Commidtee of the Privy Cozneil
i Frafulle Kumar Mukhenee ord (Mhers «. Pank of Commerce, K,
AR 34 (1847} PC 60 quoced wath approval Lhe ohacrvations of Sir Maurice
Gwtiyer, UL in Subraraspen Cheltiar v Mutheswarmy Gowdan, (1640) FCOR
133 1o the effect:

"I must amevitably happen lrome Lime 10 fme thal lepistaticnt
though putporting to deal wilh a subject in one list touches also
upen & swbjesl in another ke, and due different provisons of the
enactment may be s closely interivdaned 1han blind adherence to
a slewzely werlal mterproiation seould resell in a large nomber of
statulcs bewg declamed invatid becawse the Lepislinre enactng
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them may appear to have lopslated in a forbidden spherc. Herce
the.cule which has besen evolved by the Jadivcal Comamittee,
wherely the impogaed statore is cxatingd W asceripin iLs pith ad
sidisanee of s crue darwre and characker Eor the purpose of
derermining whether it i legislatind with seqpeer to matters in this
fiz] or 3o that"

Thereafter, thair Lordship of the Frisy Coanal haid:

*Subjects must sill overlap and whers they do the quesoion meus!
b askedh what inopath and subsvance 15 the effced of the caacoment
tf which complant 5 madz and in what list i its ¢rue natre and
character o be found. 3 (lese questions coodd nol be asked. much
beoceficenl legislation would Be stifled 2t birth. and many of the
subjects entrusted éo Provincial Legislation could neser effectively
be deall with.

Thardly, the cxtenl of the nvasion by the Frovinces inle subjecis
entmeraied in the Faderal List has to be consideradd. B dooks it
is an imporiant maiter, aot, as their Lordships thok, bocauss the
validity +f an Ad can Do delecenned by discrininating belween
degrees of invasina, b for the purpose of determining what s the
pith end substance o the impogned A, 115 provigions may ad-
vance 5o far into Federal termiary as 1o show that 3t eres nature is
nal concerned wath Provincial matters, bul the question 15 nos, bas
it ereapassed mace or lese, buat is the trospass, whatcyer i b, soch
as to show that the pith and substange of the impugned At is not
money-lending bul promisacery niotes ac hanking? Once thal ques-
tiom i ferermincd the Act Balls on one or ihe other side ol the line
and can he sccn as valid or invalid according 0o ils Irme contend,

Soc also (L] e e Contrad’ Provinces eag Berar, Act Mo, X1V ol 1938

AR (1939} FC L €23 Govemoreneral in Cowncd v Prnince af Macdr,
AR {1945) PC OE, (3} Umuon gf trelir v, B3, Dol | 19T 1 5CR 13 and
{41 J and K Sore v« W5 Fargoen, [1972) 3 BCER 831 wherzia the dictoens
faid down in Subrasnanpen Chetfens {3upral hos beeo referred on,

Belesence may noaw [ooanade vn e relevanr Ealvies, namely Exities

1 and f4q of State List which are as undar:
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“Entey 1 : Pulblic arder (but not ncluding (the nse al any navel,
milisary or air foree or any ather armed lorcz of the Unien o of
aiy other force sulyect 10 contrel of the Unicn ot of any continggat
ar unil thereot) i wid of the civil power).

Entry 6 ; ¢lfences against laws with cespedt 10 any of the mallers
in Lhis Lig,

Undar the Giovernment of India Act, 1935, (e Provinoial leguslalure
bad Leen confereed the power o enmach Lows i respect ol mallets
coumnee aled in the Provinend List and [bem L of the pT{‘I'-iI.'ICi.H.] List covered
the ficld of "public order (b ood including the use of His Mapeaty's mavel,
iealitaty or aie farces in aid of the civil power)®.

In Lakhi Marrper Das v, Provinee of Aéhar, (1949-30} TUR 693, The
rxpression ‘pullic ocdee’ has been deseribid 35 3 ‘most comprebessoe
term’ and o has heen held thal “maindenance of pablic order within o
province i primatily the conceen of that province”. 10 has alsn ferther
olbeerwel that of e Tegistalure has nel cuceaded ot powers, o eonot for
the cuurls 1) crilicise the wisdom o podicy of the legislatone. In Rarrerd
Thappwr v. The State of Mwdeas, [1250] SCR 598 while holding thal "public
order” is an expressaon of wide connotation and wigeifics that state of
tranguility which prevails among the membeas of a political society s 3
reswlt of thi intarnal regolations enforcesd by the Gioveroment which they
have establiched, thy Caurt bas drasm a distioction between "public. amder”
amd secarily of o Stace. Aner referring te Ermiry 3 of the Concorrent Last,
the Ot Y ahaereed.

"The Conrstitalion thus cedquines @ line 1a he drawn i the feld of
public order wr tranduibing marking o, may be. focchly, the
hnundary betwenn those seragaes and aggravated [orms of puhlic
disreder which are calcokded tr eodanper the security of the State
and the relatively minor breaches of the peacé of a purely kacal
significance, treating For this purpose differsoces in degree as if
they wete ailTerenees n Ried.”

In for Rod: Mawohas Lok v, Stare af Bihar & Oy, [BMIA] 1 SCR
%, Hiduvatublah, 1 (s dhe lenengd Chief Justice 1hen wash has browght
ont the distinction ket n few and ordet”, fpollic order” aml *secorty at
e State” in bhe following obsereation

()
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"I will thus apypsear dhan just as "pubbie prder in the rolings of this
Count [garlice ited) was said te compeeheod disardcrs of less
gravaty Lham those affecting *scounity of State”, "lav aod urde " gk
comprchynds disorders of less gravity than those affecring, "pubblic
urder”. e has to imagine three conceotric circles. Law pnd arler,
repesemls I largest circle within which is the sest sircle repire-
seatiop, public crder and dee smallest cirele repecacnty sty of
State. [1 3y rthen eosy to Sec that ow oot may affeet law and ocdes
but el poblic order juse a5 an acl may affect puBlic onder but ot
secanty of the Srars”

Having regard ia the Lmation placed by Article 245 (17 on the
legislative power of the Legislatere of the State in the matter of catactmeny
of laws baving application within {he 1eecitorial liics of 1he State cdy, the
ambit af the fizld of legislatian with respect to pullic prder” under Eatey
in the State Lio has w0 be canfined to disorders of lesser grawity baving
an impacd within the howndanies of the State. Acieities of a mnae serioos
nature which threaten the security and antezsity of the countey as a whale
would s be wathin the legiclalive Field aszigned to the Siates onder Eutry
I of the State Eist hu wonid Falt within the ambit of Estiv 1 of fhe Unions
List relaving to defence of India and in any cvent wnder the residwary power
canferred on Parlinmest wncher Anticle 243 read wirh Entry 27 of the Unwn
List. The petitioners can sbeeeed in thetr challenge 10 the validity of the
Al wilh regard lo Lhe Jegislative cniepetencs of Parliament, only if it can
be swid thal the Act deals with actiaties relating to pubhc ardet which are
confincd ¢ the wemitorics of @ parlicular State.

In order to ascertiin, the pith a0d substance of the impagmed enace
tbcnls, the preambly, Stulement of objecss and Reazon, e lepal sig-
pificane and the inteadment of the provisicas of these Acrs, their sCope
and the memus with the ohject that these Acts seck 1o subscove must he
objectively cxamincd in the background of the ogaity of the séries af
evenls - due o the unleashing of terrorice, waves aller waves, leadiog b
the serics of bomb blasts casving extensive dutiage 1o the propertics, Eiling
of hundreds of people, the Moad-curdling incidents dumng which the Haod
of tbe snns of the soil had been spilled over the soil of their motherland
itsclf, the rothless massacne of the defeseeless and innoceot iuple sope-
cially af poor s if they were all *marked Tor death® or Tor Buman sacrifice’
and the sadden outbreak af winlence, mass killing of army persannel,
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jowans of Boarder Security Focee, Gouernménd officials, polidicians, slates-
mea, hearls ol 1eligioes scets by wsng Ponbs anyl snphisticancd lethal
weapons theiehy mjeding a senes of nsecurity in the mind of 1he peopie,
with the mcention of desabilizing  the sovergngniy o overthrawing Lh=
Covarnment a5 cstahlished by law, The way in which rhe alicned winlent
crimes e shawn Lo hwe been perperated, the manner i which they bave
heen gruclly excouted, the winerable rerritorial Itonciecs which form gt
of the sceue of unpregsdented and wnpeovaked ocedrrences. lead 10 an
inescapable illation and cinclusion thar dhe acdivities af 1he LeTronsts and
dieriprionists pose 3 serious challengs 1a the very eadsience of sovereguty
as well a5 Lo the securily of Dndia notwathstanding the faer wheiber s
threats ar challenges come by way of external ageressinn or mernal
distughrance.

The terrorism, (he Act (TAIA] contzmplates, canool be claesied
s nhere distorkance of “public ©rder’ disburbang the “cven Lempn of the
life community of any speoafied Ineality” - in the words of Hidapaullah, ©3
in Amm (Pt v, Sare of Meese Bergal, [1970] 3 SCR 248 bl s Touch
more. rather & prave emergsnt siluation created cither by external foree
particularky at the [rookices of ts conmtey of by anli-naiconals throwing
challeege to the very castence gnd sovcreagnly af the counlry mn i
demoiratic poliLy.

The ahowe view gels strengthened [rom e very delimifian of expres:
san “lercarist st as defned v Section 2 (1) (b of the Act 28 of 1987
saining ibat the suid wepression “has the meaniog assigmil ol in sulp-gec-
lie {1} of Secrion ¥ according Lo which {he mlznluon 1o COMmmIL any
offeacs ot oifences specified Lberein shoold be [or ohe or maore glearly
defined abjectives as expressly mentioned in sechon 413 reading:

"Whoever with intent to oyarawe the Grvernmenl as by law estabs
lished of v steike terear in the peaple or 2ny seclion of The people
of to alienats any scction of the people or to adversely atlect the
harmaony amongst ifferent seclions af ilic peeple dnes any acl ar
11 T~

Sumrlarky, the cxpression disruprive activity’ as defned ubder Seciicn
2{1) {d) has |he meaning assigned ol in Seclion 4. Seclion d(1) presonbes
only the guaniom of puaishee b bor disruptive activilies Section 4(2) gives
e cocaning cf that cxpresshan thus:
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et ST R b purposcs ol sub-section (1) disf optives actvty
fuellul Lmcansfany afvian 1iken? wihc ther by, acr oratiyu.pesch o through
ey any aler media Ot -in - anyotBer manner whatsneves 5. f 2t o
AdF nmwad et 1 i e il saning el Wy asadn gl gl Ly
e byl which, quostiom, clesrupts oris inteaded to diseu, sohetiver
vied rnby dizeeily orindirectly, ahe savercigary, and teecitorial integeity of
|1:.|.| Avenn IR OT ) Foisegin sl enlis e ) daguzds il Aed
o) bk s e Suduernnny Soe LokinaBy B ne T carsm LULEE
(i) wlich is itended o bring aboln o supperts_any chaim,

[EL T F T T Ll E DT T e g S D S, 2
o whether dirzctly af inditactly, Fr (he castion of any, parl ol
L TR T Y o i ey ittt e AL e A E e

India or Lhe cececainm of any pert of !{&d?arffrinﬁlllh-ﬁlUmun.

W 12l Fanae o asin M I P ey e e SIACAT a1t Bar oally mlasdF L

T LT T T drnz ey g e
n T e FRATIOR T For This

an el il e,
purjuses of this Sub-gaclica " '

ot L1

(a} "eamgion’ includes the admissian of any clain of any foreign
Lealess s ool Iramaa, o J-|‘-|'|r-!—|; L R T O I T R P
codinery to'any part of Incia, and” " .

TRE AW AR sd peees sl el e geels 2 LT w1 el o
1 'ri"'“{]J}':"El-fzﬁil!i;ﬂli""aﬂdudcs;thE".é'.'i.'i.-e‘:TE1::|-'i'|-"DF-'a§|'|.].":"1:fil-1ml'li:i-'-'i:lE!ErﬁiﬁE-
-5 s whether & paCSF budid Will' eemBin wathin the Uiiign &> mek 1
ol Innnam ol et g avihis Inzavamy ey s 1niEsr e
1 en Thelabove definitions, wauldthemselves take it cioarothal the X,
pression (Terrotise and Eismiptive . Acriviiies, deplaved o the preamblé of
the Act (28 of 1937 - TATA) conlemplates the commissicon oF any apecifiod
wlfence o offences wilh a specific imzntion one of which be inp o Drarawe
the Gowndramentas by Tuw establisBed"§ Vide Section M1)}and “any aclion
taken, whether by Bt o biy Mpeechicr M Broegh 'y atlver "mediaor e iy
wher “mannce - whatsocver Hwhich' epaestidns * dispates far 745 Sintendedils
diszvpt lwhetlers vdicd |y 'or Ciddicec |y Lhedsfveceipnty Sid-terrdafial o'
wzrityiaf Indiator whicl! imlended® iarhring abotit o SHpPEnts dny 'cladet
whelhes -diretlyror indireerly, for thedzession ol ' pact of-India 'nr (k!
seression of any parl of India from the Usioa". IVide Section 423}

el Lo R L IR, P TR r e B BN PPV P TN PRI et

sirp Therefore: the submissinh: raile by Mr. Jethmalind [h"al_'[hq;-."ﬁmmn[;jg

of. the A0 pives a'clue thar theteernaist and idisiuntive activities” dnby mean

atvirulent-form ofjthe disripeion lof-public barder isTincdnedivible and
. .

unacteyilable : P | 111 I

wnEln alrhader: e impugned - fegistaton-dost nolfallbndi e ini 1 of
List TLraamely “Public Qeder N otheriBEniry.afLisl' 1 has'hien imvoked T
Therimpugned 2Aie therefore, 1 falls: Within® the Hegislative "enimpreientt fof
Parbament in view af Article 245 read with Entey 9Maf Ligt T-and) ot !
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neCeesary 1o ennsider whether it 1adls under any of the Entries ja List | or
Last 1l We aec, hiwever, of the apiniog 1hal the inpugned Act could fall
within' thi sibit of Enfry 1 of List I, namely, 'Deicace’ of Thdia',

Mr. Hardow EJﬂgh n his wrilen arguments alsa chllenged the vires
of Act 81 of 1984 on buany grodods Calw which we shatl deal Aeparately
while n:xammmg the vareus Pruvisions af TAL}A. Acl, one of wl:m:ln beinp
"‘I’E IE'g;slatl'n: mm]m‘.te.ﬂm} Th: [ca.rne-ei -:uunlsl:l Lias qu-e.mnncd lhu: legal
'tdmpél:m:: of the |mpugm::d A onLhe Sahe T of a:gunmn],-_-. as 'ad-
“anced by Mé. Eabvant Singh Malik. In suppodt Ius cunt:nu::m i clh:EI
Dr. Repii Manekar Lobia v. Stute of E:-'mr and Chher, [i%e] 1 SCR ?IZI'I'
whiereln’ ihis” Court white dealing with Rulc ) {5) of the Défonce of
India Ru.h:s. 1382 hard explained (he |:|1!‘h:n:nce Lelween 'Pll.'|.:|||1, CI-::I:J
'L am:l Drdn:r um:l E:n:un‘q.' af Indid”

“In Al Hlof 1984, dhe expression tefromist affected areg’ 6 definedd
in Sectinn 201 (1) as eaning an gres déclirid as’a tedeorist affected aceq
under Section 3. Section H1) reads thus:

2 '3[1) IF thwe Cemiral Gonverdrnent is of the opindon that i:uffl:nc.:s of
" the naturespecified i the Schedule ate being comimitied i 1n3.-
 area by terrorists oo such & sesbe and o such a manoer thar'ic is
capedicnt v the purposs iof coping wath the activitics' iof such
(etrorists 1o kase n'eu::uuﬁ: Lo the pm".ru.mnns uf Tjn.g .ﬁ.:l_ it ma].', by
uullﬁtauun, N

i {8} drr,]m: Euch afea i hr. a fErrarst’ alfc.ct:-:l ares; sl

, {l-'r]I s
‘The 'D.-'l:-fﬂ-'[:fmrjsl’ s defined in Ei:l'.:til:j:rl:l Y1) {h‘:| as follows:

. D

. "2(1) (b “terrorist’ mooans a peeson who indulges in wanton kiding
of persems o i violence or in the disruption of services or meany
af mmmumv;'-nu-:rns l:.s.scntlal (e Lhe camftntaily or io u:la.ma.q:ma
Property wuh a Vigw 10-

{i] putticg the public or anv sedion of the public in fear: m

(apallccling adverssly the harniony belween different relhigious,
racial, language or remional geosps or casics ar Commuitics,
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{0 £oring oF averavang the Gencernment established by laws
or

(iv} endangering che soversipnty aud integrity of 1ndia’.

The ahove definihon also sequires more or less the intention as
reguites] woder Section 3(E} of TADA, namely, Acl 3 of 1387, and also
the mative For commission of the terrorist acl is akim v that of Secike 4
of the TADA Act of 1947, i g ane of the molives bemy to codanger 1he
sovereighty and integrity of India. In short, the defnitane of the CXONESYIa
Yercarist ace and ‘Jisruptive activity” under Sectinn 2{1) (h} and (d) af Act
28 af 1987 (TADA) respectively are conjoindy brought under the defiton
of the word “rerrotist act in At &1 of 1984, Thecefore, the Act of 1984
akio sannat he said o bave cootemplated only ‘Fublic Order' hut emisanes
a mure grave situation threstening the sovercigowy and infegrity of India.

For all the reasons siaied abeve, we bold thar the eantention the Acls
&1 of 1934, A1 of 1985 and 28 of 1967 are wlravires on the grovod of
suffering Irom lack of legisletive comperence and as such [he entire Acts
are labke to Be siruck down, is o be cojected end accordingly that conten-
tinm is repected ai devoid of any mesit.

The ool spinal issue arises for owr deepest profic and scrutiny is
whether (he impuened Adds s geeeral ar any of the pravicions thereof in
particilar contravene any otber fundamental tight speeified in Pact 111 of
the Constitution, A1 (he lcarned counsel who have challenged the vires of
these Acts and the provisions thereol have advanced thair Jegal arguments
both topic-wise as well as with refercaee to the indradual provisions of the
ALts,

To begin with thiit polemics, it was wath refeecnoe (o the proposition
of speedy tnal which is the main ohjective of these Acts under chellenge.
Lt was the submission of the Jearned counscl that though the professed
ohjeat of Act 61 of 19%4 [Sprcial Courts Act) and of TADA Acts {Acts 31
of 1965 and 28 of i967) 5 for speedy (oal of the scheduled offcnces
commilted within the Terrorist Aflzcied Areas (Special Coorts} Act 1984
atd of the ofences Tulling within the defioition of "Terrored Act® and
"Ciisruptive Activly” under the TATA Acis, in realily these Acls make s .
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only a drastic departore from the prevaleot procedore norespeer of the A
il of simidar offences o regular courts, Ty also Seriows ireads im the
substantive righls im may respecls cawsing arrcparably evosion of the inde-
pendence of judiciary and totally undcrmiming Teath the Ceastilutiona
precepls and bex-scripta (stature lawd. According o them the procedoral
prontsions of lbose Acis weder the guise of cpeedy trial violate the
veperelzd Pasic priocipdes of Euir Irigl, held dear all along, namely, that
1:"-'1::1'}' person Al he poesumed imnocent ull his gt s proved beyond
reasanatde doulit, ‘aceording W the procedure established by law.

The procedurs presceibed noder these Aats does nadl met the re-
querements implicit i Artide 21 of the Constitelion because the sad O
procedure is the anti theses of a gust, Gair smd reasonable procedure. Under
the guise of providing speedy reaal nol only the procedural safeeoards have
breetr coumplidely denned 1o the acoused who are subjected o trial by Spocial
Comurts whder 1954 Ak or by (he. 12esignated Coorts under the TADA Acts,
but alin the Acts have heen swhsiantally allered w whe prejudice of the D
accused. Theeefooe, the provedore prescribed by the Ace: which falls fou
of Article 21 should be held ty b achitrary, unfuir, oppressive or oa-
reasonable. In swppodt of e alwas acgament, they drew gur allention o
Maneka Gandhi v. Uninm af fredia, [1978] * S3CR 621 wherein i has been
hold that any law which deproves o prerson of s e and fiberty must be
just and reasonahle. To borrow the words of Brishna lyer, T in that case E
"procodure’ o Asticle 11 means Bur, oot formal procedure. 'Law' s
reasababde Jaw, mol any enacled pisce,’ '

The prcacble of Act 1984 (Sprcial Cowns) Ad reads that it 1 "An
Al b puovide fiar the specedp tried of certain offences i werrocist alfected |
aress qudd For evarters connecied therewith” The ubject of the preamble is
manifesed i Sectioms (1) and 401) of that Aol reading “For the purpose
of providinge spoedy tiad of scheruled offerces commaitted in a judicial zone,
thie Ceotral Grovermmend may ceizhlish, by botification, a Special
Caomrt ... ....." Though there 15 no cxplicic manitestation nf such cxpres.
sivm, speedy Lrial' [oumd gither io the preamble o io any of the wosasions G
af the TADS Acie vz 1 1984 {Special Courts} A, the seope and inlepgd-
ment of the various privasions of these TADA Acls perceivably conveys
that the TADA Acts also conlemplate spesly triol of cases. [n fact, the
“Starcwcol of Chjects and Reasons' of A 31 of 1985 reading, “This is a
new aind nvert phase of lerrorism which regeires 1o be akan sertous note H
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ol and deaft wath effogrively and cxpedivosky’ wmakes ot clear that the
sopstitation of Designatcd Courts was for the speedy aod cxprdious oial
af wTences undder the opagned legislation.

Mow lel ws czaming the prenciple ol speeds sl widarlying in Acr
28 of 1587 (TADa.

The constilstian of one or more Desicoated Courts cither by the
Centrzl Gowernencnt or il Stace Governmeod By nodificalion in the OFficid
(iakelte (or notified accaarcas to try speoidicd cases ot class o group of
cases {vide £. O of Act 28 of 1937} the procedure presceibed far digansal
of cases by making every offewce punisheble undzr the Aet oe any rule
made therewnder b e @ cognizable affcnce within the meaning nf clanse
(e of Scctinn 2 of the Tode of Crmnat Progelure fvide Secrion XY, the
dispenzation of the commitial procecdings {wdc Sccliom 1401]; the wesling
of jurisdiction on the Designated Coarls 1o 1y ali oflences under Lhe Act
by miving precedence over U trial of any othed cote againg the accused
in any cdher court fnat heibg a Desipnated Coutt) notwilhstanding aomything
contaned i the code or any other Jaw {vide Seclion 1T); the conferment
of powet on Designated Courls 1o ey the offescas triable by them panish-
ahle with imprisonment fur 2 serm ool exceediog 3 years or with fime or
with both in 3 somonary wey in accordance with the procedurs préesenbed
in the Code notwithstanding anything eonlpined s sub-sedion §1) of
Secrion 260 or 262 of the code and aluo as fae as may be by applring the
provisions of Sections 263 o 265 (Wide Scotion 14 {2) and the ~estmg
prnvers of a Courl of Seions an the Designated CTourts far the purpnse
of trial of any offesce-[vide Section 1403)] and the empowcrment of
authominy pn the Designated courls (o prugeed with the oial even in e
ahsence of accused or phkeader for the reasons o be recorded by i, bul
suhject to the right of wecieesd f0 rocatl witnesses for cross-smination
(vide Scction 1457, the righr of appeal straight to the Sepreme Court as a
mattet of right agamst any judgment, seateoos or ordzr not being an
incesloculory order (vicde Section 19(1) ete, - all pastulate the concept of
speedy drial in spirit wncler TADA Acts,

Lpredy That

The cight 10 a speedy trisl i a4 dceivatinn feom & provision of Magna
Caria. This prinople has alsn heen incorporsted into the Yirgisia Decla-
ration of Rights of 197 and from there into the Sidb Amendment of the
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Constitution of Woired States of Amersca whichk reads, "Io all criminal
procecuiions, the secused shall enpoy the right o A specdy and public
rial............"

[t may be pointed cut,m this connection. tha thare % 3 Pedatal Act
of 1074 called ‘Speedy Trial Ac’ establiching 2 set of (me himits foe
carrving oul ibe major events, g, information, indictment, arcagmment i
the prosccution of crimtoal cases, See Black's Law Dicsonary (Sixth Edi-
ton] p. 1404

The righi 13 o speedy drial 35 nod onby an impottant safcguard to
prevent uodue and eppressive incareeration, Lo mamimise awacty and con-
corin accompanying Lhe scousation and e limit the possibiliny of impairiag
the ability of ao accused w defond hinsell but also there 15 o socicial
intercst in providiog a spesdy trial. This cight s actuated in tle recont past
and the Coutts have laid down serics of doCisions opening ip new wisLas
of fundamencal rights. Lo B3e, b nf cases are comung befire the Coors
far yuashiog of proceedings un the geound af inordinate and ondue delay
seuling that the invocalion of this tight cven nead not wwait frmal mdict-
ment of charge.

The concept of speedy trial is read ioto Anlicle 21 25 3n csential
part of the fundameatal right to life and lberty guarantesd and presereed
wnler our Constitwtion. The right 1o specdy trial begine with the aciual
restraint smpeased by arcest and conscquend incarceration and contmues at
alt slagpts, paively, he wage of investigation, inguiry, ial, appesd and
revigiun %o thal any possible prejudne that say resudt from impermissibb:
il wvnidable deiay from the time of the commission of the offence il o
consummales intn & Anality, can be averigd. Tn (his context, it may be noted
that the constilutiona] guatantce of speedy trial i3 peoperky reflocted in
Section 309 of the Code Crimisal procedure.

Thiz Courl Husvangrg Khewaon sud athers (I} v, Home Secreean,
Stare af Rifegr, [1980] 3 SCC A1 p. 80 while dealing wath the Arficle 21 of
the Constinbion of India has abserved thos

‘Ko procedurs which does nol ensere 3 reasnnably quick Lrial con
b regarded as reasosable, fadr o qust® and it would G0 foul of
Acticle 21 There can, Iherefme, be no doubt that specdy trial, and
by speedy triul we mean reasonably expedilious imial, i» an iolegral
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antk gssential part of the Tundamental right to Jfe and Tk
ewsbringd in Article 21, The question which wowld, however, arise
is &% tn what would, be the conscquent if a person accosed of an
offence is denied speedy tnal and i= scught o be deprived of his
tiberty by imprisonment as a result of a4 long delayed sl in
violation of his fundamental right under Article 21 Would be be
eotiled by b released unconditionally freed from the charge
levelled againyt him oo the groand rhat irying him atter an onduly
long pesiod of time and convicting him afler such wial wooid
comstitute viclation of his fundamescal right gnder Article 21"

See alsg (1) Sunal Fatra v. Debhe Adecinistsaiion, [1979) 1 SR 3892;
(2} Hussqginars Khratoarr gand (hhaes v, Howte Secratory State of Sifar, [107
3 SCR 16% (%) Husigingra KRaloon v. Home Secretary, Staee of Beher
Fatra, [1979] 3 SCR 532, {4} Hussornara Khaloon & O v. Hame Seoreary,
Seate of Bihar, Gont, af Bikay, Parea, [1979] 3 SCR 157, (5) Karda FPahaudria
. Srate of Bikear |198%] 2 SCC 102, {8) T Mathevowarasr v, Stace of Tamif
Aleadrr, 11983 2 SCR 3E and Abdid Rebernan Ansrlay v, A5 Mopuk, [1993F
1 3CC 225

Thus this Count by a line of jediceat pronooncements bas emphasised
ad re-cmphasiscd that speedy trial is ame of the facets of the mdamental
right 1o Ife and liberty endhrined ip Artcle 21 and the lase must costr
'reasonable, just and faie' procaduce which has a erealive connotation afiey
the deqsion of 1his Court in Mandeks Gandhi foopra).

IU 15 appropriate to refer fwo of the decisioas of (be Supreme Coucd
of United Siates of Ameries Jealing with (e seope of speady trial which
14 4 guaranieed fondamental rightl incorporated by the $ih Amendment
nf the Constitution of Uinited Stales.

[n Beavers v, ffauber 195 LS 7 B7 [1905] the: Supreme Croep of
LI.5 A, has ohserved thus-

"The tight of & ap cdy [rial is pecesserily relative, I s inconsident
with delays and depends wpon cireumstances. Ir secures cighls o
A defendant. It does acd preclude e rights of public jostice.”

Recogtiging the right of an acetsed to approach the Cowrt for
dismissal af a eHiminal proceeding an the ground of speedy miul, the U3
Supreme Court held in Stk v, Lidted Seares, 412 US. 434 |1973] that the
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denial of an avcised s right 1o speedy trial results in o decision to dismissal
1he indictmoent <c D reversion of 2 conyiction, See alan Cnied Yeares v
MarDomeald, 435 U5, B30 (1977]

Of course, no leaglh of Gme is per e oo 100g W pass scrutioy unde
this priociplz noc the accused is called wpan o show the ool prejudice
by the debay of disposal of cases. On the other band, (he Courl bas to adops
a halincing spproach by taking wote of the possible prejedices and dhigad-
vaorape to he suffcred by the aceksed by evoudable delay and ta determing
whether the accused m & criminal progaeding has been depraved 5 bis right
of havang speedy trial with uercasonable delay which could be identificd
by the factor: (1) Length of delay, [2) the judstiuzation for the delay, 3] 1he
accuyed’s assertion of his right to speedy Loil. aod (4] prejedice «aused to
lhe accused by such delay. Hawever, the Fact of delay is dependent un the
circumstances of cach cise because reasong b delay will vacy, such as
delay in iavestigation oo account of the widespread ramification of crimes
and iLs desigaved nebayork eithee sationelly ot intecoaticnally, the deliberate
abeepee of witness o wilnegics, orowded dockets on the file of the Court
AL

When the issuc under debate 35 examined in the lighs of the above
Lriclly eoucialed principle of spesdy irial, the said priociple, expressly
contemmlated in the A 61 of 1984 [Specal Conrts Acty amd manifested
in fhe two TADA Acts: under yarious provisions as poioled out supra, s
eridcelly incorporated at the sssepdial featurc of thase Adts. Thers can be
oo eocutaversy of differcace of opimon in iovoking the speedy tial of cases
under the impugnsd Acts bot the question is whether the procedure
pregeribed violates uny of the fundameolal rights of the Comslitution.

Yet another anpument qea the jost and fair trial read g Articke 21
has been submitted firsaly contendiog whet thers 15 no proclacyaticn ol
goieTgency in vperatsan and when all the fuodamental mghts coferrcd by
Pact 111 of the Cowstitation ace available fur enfercement, the right to have
a fair wial casnat be whittled dowm or miitated aganal and; secondly sren
wlen a proclamation of emergency 15 in opefation, the Pregdest wader
Article 25Ky of the Constitution of India can by aeder declare than the
right 1o move any Court for the esforcement of Lhe fundamental rights
ronferred by Parl [T and all the procesdings in any Coutt Foo the enfor-
cement of sach cights, shall rTemam suspended during the period of emes-

i
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gency ot oot the nghis eonferred by Articles, 20 ard 21 To put in nurshell,
the enforcement of the fundamental rights conferred under Articles 201 and
11 of the Coostidntion can be exercised and onforced even dufing esnee.
wenoy. To bettzr wnderstaml, the bepislative hictory with regard teo the
exemplion of Acrivles 20 and 21 Brom operation even during S Eoch
muy b= bricfly recapilulated.

Frioe 1o the enaciment of the Constiobon (Foery-fourih Amen].
menl] A, 1978 which came mto force wel, 2000 June 1979, 4]l the righix
vonfezrgd by Part IN inclading the nighis mder Arcicles 30 and 21 coold
te: swspeoded during srergency. Bul the exemption was given hy the above
Atngmilment Act for the reasons spell oul n the "Ohjeer and Reasons of
the Farcysforth Amendment, which eead thus:

"Objects miod Reasons

Recent cxperienie has showm ibat Tiodamenial nichis, granted
to citizens by the Candifution are capable of being taken away by
a {rnstend maparicy. It i, eherefore, necessany to provide acleguate
safeppards spainst Lhe recurrchce of such a contingency in the
oture and m enstre 1o the people themselwer o elfscine soice
in detecminiag the form of goverament under which they are o
Iive This is one oo e primary ahjects of ths Bill

A3 o [urther check against (he misuse of the Emc rgancy
provissns and W pul the right ia life and liberry on 8 sccure
fnating, it would e provided that the power bo sispend the tight
to move the court @ the enlorcamcol of 2 Fondamental right
canni be cxcrciscd i respect of the fundamental right to Life and

T st lnizve the above objects, the Parliament by Acl, 197 cabstituged
(he words 'the mighls conterred by Parl TH fescepl Article 20 and 21" o
clawgeg (1) ancd (LA} of Article 339 Fac the ward “the rights confucred by
Pact M", . .



RARTAR v STATEJF PUNTAR [FANTILAN, I.] LT

Undenably, when the thres Acrs ander chaflenge weee epacted,
there was no emergeney Therefore, all the fondamental rights wnder part
Bl sinee the snactment of Acl of 1984 continued te be enforceabte nghts.
Bui if iz neg the contentson of the partics that the Acts impurned ar any
Acl samitlar to them shoald 0o be enacied in the shsence of proclamation
of emerpgzncy. Mecdicss W emphasise that it is for Parliament 1o enact any
lawe swinhowt infringing amy of the provisions of te Constilotion and within
ing legislative competence depeiding upon the need for soch enactment,

Mo we shall examine lhe key questions (17 whether the procedurs
prescribed wnder dhe Acts of 1984 and 1967 i2 the anlithesiy of the just, far
and reasonable proceduee; (%) whether the proccdgral salepuards ro which
the aceuscd 15 ¢nlitled in, have been completcly Jsembed ta rhe prepudice
and disadvamtage of the acoased, {3 whether (he Acts are tranmical and
despedici] in chatacter and discrrminatory in applicatien and (4] whether
the prowisioms of these Ao are wdolaove of the landamental rights em-
badied wader Articlzs 14, 19 and 2]

We shall now give o cluse a scruling o all thase abaye complivaled
questions of uncivalled complerily debated belire us which eause consid-
sfable enaely 1o the Cowrt for reaching a salisfactory conclusion, under
different topics wath refercngy (o the various provisions of the Adls by
cirefully scanning through the legal sehmissions ¢lonmently articaated by
trath sidzs, aid decide as ta whethee 1the provisions uoder challenge Bawve
foe reqcd them down o1 10 read aovthing inta them.

Lapfiniifon of she Word®™ “dbert:

It has been semiously comtenclad that the delinilion of the ward “shet”
in Sectian 2 {1400 of 1787 A b without aty clazity wnd 15 an wsrance of
the first Kind of anfuimess and aleo blissfully virue creating » stale of
Lpanny aid this imprecise defenrion helps in cven innocenl peesins wh
are tally hiee from any mncal blamewonhiness, (o be arrested, degained
and prosecaied. Wois further stated that the word ‘abet” s adequaiely
dulinzd in Sectios W7 of the Indisn Penal Cade 1 mzet every legitimalg
need and purpasc of cominal law, aod that the delnition of (he wod s
given in the Act which smacks of arbitratiness is an inslznee of the [rsi
kind of untaitwess within 1he etum laid down o Mareka Gonshs and
deserves 1o be slruck dnwn as Teang violatie of Aricles 14 apd 21 af (he
Canstilution.
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The learacd Additivnal Salicitor Ciencral cognrering the abuve argu-
ments staced that the cxpanded definition of “aber” ig to il the objecls
of (he Act durine (he penod whea the tecronisl s activities on psealated seale
continue unabated in woy optificd grea aed o such disterbed tmes il is
difficult Far the prosccubion ti prove bereres move of ‘intention’ while prosving
the physical facts. ko conlinwation he slaned rhat the submission that Qe
definition js vague, is unfounded as the said definition is merely welosive
and Wustrative and the very pature of things could not have been exhaus-
ive. He listed 2 nuimber of varkous provisians of 3 numiber of enacteacots
wherein {he proof nf the clement af mens reg is exglnded, namely, (1)
Sections 7 and 16 of the Food Adeliccaion Act of 1954; () Seclion Bi1),
23(A) wnd 23 {1}(A) of e Foreign Exchange Regolation A, {¥) Hecticn
178-A of the Sea Costams Act, TR7E; (4) Seaion 125 {77 of e Repre-
sentation of People Acl

He alse plaecd reliance om a nomber of decisions. w supporl of the
above submmission, namely, (1} Sage Prased v Steee of LLP, |1%a1] 3 SCR
324 ar prage 327, {23 Pubhraj v, DR Eahli, [1962) Supp. 3 SR Rto at page
A73; (Y Nmtheedat v State of MP, AIR (190) SC 43: (4) D T35 Forear

.. Shw Hira Singh Pawd [1959] Supp. 1 3CR 253; (5} Seare of Maharathmra

v. Memur Hans Georgr, |1965] 1 SCR 12 (8 fapetich Prased v, Seate of et
Beagad, [1972] 2 5CH 845, and (T Codlectar of Cusroms v, Cheoy, 119%62] 3
S 784

The defnstion of the word ahet* as detined wnder Szetpun 2 (LHa)
of L9ET Act s as [ollvas.

"2(1)In this Act, unless e cortes athenwse requires, -

() ‘abet’, with its grammatical vanations and cognate cxpres-
stoats, imcludes -

{i] (ke communication 0f assacialidan with any petsch af class
al persons whe iy engaged o a5EistINE TN ATy INATbEr
terrorisls of disruplioaisls;

{i} the passing on, v publicalion of. wthoul amy lawiul
autharity, aay informaticn likely [ assist the LETTOrISE O
digraptinnists and the passing on, o7 pubhcation of, ar
Jistribition of, amy docoment oo matter ohianed from
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icaronesis o diarwplicnisis;

(i) the coadering of amp ssvistimee, whetber Boangial or
atherwese, Lo [errorists or Jisruptionists;”

The sheve defimlion i an inglusive defisition. The meaning of the
word abel” which is 2 vech i thal whoever 1 in commwsication or associa-
Lexn wilk zty pecwon oe class of persons engaged in assisting in any manmer
lerrorists or disfu)itnmizls or passcs oo, or publishes of, withul any lawtul
authericy, wny anlormation Likely to assisl the ierrapiste o disrupoinnists’ or
paeses omoof pubdesbes or distribuigs any document e mader oained
{rcno the verrarists o Jisruptiomsts aodine renders any ssistance whelher
Fananceal ot odlicrwdse 10 e etonisls and disruptinmists

In cormmon patlance, 1l word ‘abet” mesis asisiance, co- CHHErATITY
and coconragemed and inclwdes wronglul purpose.

In Cearpuer Juinis Secumdung Vol T pupe 30, the oveainrg uf word
“abwen” g miven as Foallows:

T abet B bren detined as meaning 1o gid; 12 assist o to give
aid, 1 command, i produre, of 10 counsl; o counltlance;, o
EnCOUrage, counsel, induce, of sgsisl; Vo COCOWrAge Ur to st
anHher on Tep fom mid.

Lised witl "aid™. The word -aher” i denerally wsed with the weond
"aid" aml similar words.’

HeLticde W7 ol fadian Penal Cade definzs the word, “aberment' fwhich
iv & moan) as Fallaws.

M7 Abziment of & thing - A person abels dhe deing, of a thing,
wha -

First - Tostigates any persgn (o do Lhal thiays; or

Siecvaudly - Encages walh one or mace alber pecsin o PEELOHAS Tny
any consptacy for the duing of that thing, if an azt or illegal
urmissicn bakes placus in pursuanes of that conspiracy, and in grder
Lo the doang of that thing, or

Thirdly - hulenlionaily sids. by aoy aci or illegal ranjscion, 1he daoitp
af that clung,
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Gadian 108 of the Mgias Fegal Code Jefines the word, "abelor thos:

"IQS. Abctior - A& person abels an ofivnce, wha abets wither the
aammission of an oifence, or the commission of an acl which would
e an offence, I commited By & neson capable by law of com-
mitcng an olfance with the same intention or krowledge as that
of the abettor.

The ollene of “absimcot’ is committed by & petaan cither
{1} by mostigaring & person te commil an offeacs, ar

{2 by enjraging I & CORSTIracy M COMmi S, or

(3} by antcedianally aiding a persen 1o t-ul::mmh it.

tn order o bring 2 person abiing tbe domng of a thing, uwnder any
ame of be clauses enomerated wnder Sectiom 10, it 15 nod only necesaty
lo prow: thal the persan whe has abetied has rak-n pait o the steps of the
transactions bat alsp in snme way of odher be bas beco connceted widh
those feps of the (raosactians which are criminal. The Oltence of abetrment
depends upon the intenation of the pereon whie ale1s, and not upen the act
- which iz actuwally done by the porson whom he abes.

Sreetion S(1Y ol The General Clawgag Act I3 ghves the meanmng of
the wamrd faher’ chus:

"Ir1) - ‘abet', with its grammangal vaciaonon aod cognale ckpres
sions, shall have the same meaning a5 in the Indian Penal Code
(45 of T80

The lexicon mcaning of the word “sber is gven in Codlinr Engiiih
Dictiongry as, Lo assis] (0 NCOURARE, CEp. N onims or wrong doing

The leammed counsel who eritically attzcked 1he defatrsn of the word
*abet stalcd that woder the detinicion 2{23(a} even 2 persob who dc caticely
inoncent of any tersorisl or dismaphive activitics may be punished and
subjecical 1o the preseribed minimum seotence. of Bve years, and, therelore,
in order to remedy the patem deficiency or defect in this defimelion, 1he
priveiple of weeves rea® should be inpeeicd and sead into it
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The fcarned counsel m o supporl of she ahove agoment drew pur
sllentwon 13 a decizagn ol this Cuound in fnder Saen v, Seae of Pemndy, | 1993
T HCC 372 wherein this Courd while disposing & crimingl appeal in which
the acrused stood convicted under Section #{a) of the Opium Act, 1578 on
1he allegations (hat the appeilent wag found in possession of o parcel which
wakh on opening found 10 contait opaum. held:

R - fangwledp b an essential ingredic et of the
ﬂfl'l:ncl: ai the w:m:l POsyess’ LONNOLEE, J the context of Sectisn
9, Poazession with knowlhedie

The legislature could wid have intendud to make mere physical
custody withean knowledpe ot oftence. A convictinn wmler Secton
9] would invglet gome sigma and Gl i omle propar then o
presumg Lhat (he lepisfalure intended that peecéssion musl be
canACaLE pusscssion,”

On the strength of the diclum 230 down in the above decision, thay
submulted thal dnenr reg v an essential clument in every offence and’in
the absence af proaf of Heens rea’ Aume vao be mulcied with any crin iealing
especially in cases where deterrcol senfence 15 called for.

In supporl of therr submicsion Lhar the defisiion s very vague, our
acrcalicm Wy drivam Lo 4 passage from the judgmen of Chandrachud, 3
in. AL Row e v, Dinion of Sedic and Another, 1932] 2 SCR, Z72 a1 297
which reads as follows:

oo The waed “extallished’ 15 vsed in Article 21 in order
L denote and ensure dbat thy procedere prescribed By a law must
be defincd wilh ¢eclainty in order that those who ace depeived nf
theer fumtamenlal right Lo life or liberty st dhoke elle ey @ sotgn!
of such deprivafacne. ©

{emphasic supplied)

Though notewally the plaie ardinaiy grasnmagical mesming of an
enactment affords the hest puide and the odjet of inlerpreting o slatue is
0 asceniain the wention of the legiskiure cracting i, other methods of
exiracting the snegming can be resorled Lo il the language is contradictory,
ambuigunus ie leasls really in abooed results so as to keep an the real sense
and meduning. e (1) Sabmond: Searprderce, ' 10 Edinions, P 152, (2)

|
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Sausls Asia Mmdnsmes (Pl ) Lid v 5. Sanep Singa, AIR (1964] 5407 144G, 34%
and (3§ Neropengywanze v 5 Pervrecrsebecss, AR (19T) 5C 2354, P
2285

in a rgeeof decision i Directorale of Exforeentenr v, Deepak Malafen
& Arr, (19943 1 0T 290 at p 302 a Bench of this Court to which ene of us
{%£ Harnavel Pandian, F) was a parly has held thay * ... il 15 prrmissible

for Courks §n lawe funchional approaches snd look into the legizlative -
imtention and samelimes mav be cven necessaty Mo g behind Lhe words

and cnactment and lake nibea Eactors inko comeideratinon o give eflecr 1o
the legistative iotentign and in the purpase ancl spint af 1he enactment 5o
that na absordiy o nactical inconveoence may result

In a crimnil actiom, the geoeral conditions of penal habilitics are
indicated 1 old maxint “Aoeus mos fack renn misd mads iee” Ve the a
alone dors nod amotal to gk, it most be aceonpanied by a pully mind.
My (kere arc cxceplions to this role and the roasons for this s thar the
leprisliure, under eartain sitwaliens and circumstances, in s wisdmn may
think i %0 jmportanl, in acdec g gweveat @ parlieelar act Lo bong
commanied, to forbad ar rale dut the clement of Reet r2d 48 a constituent
part of a cnme ot of adequale proof of inlentiva ot actual knowledge.
Haowstver, Unless a siaiute cither cxpressly o by necessary imphealion roles
GHN “rreds read” in cases of this kind, the clement of mers e’ most be read
inra the provisions of the S1anme. The guestion is nol whar the word means
hut whether there ace sufficicot grounds for anferrng chat the Parthamen
intended 1w exclude the peneral cule thar meeets res is an esseoliab clement
far bringig any person under the efinition of "abet’.

There are judicial decisions tathe cfieet thal it is generally necessacy
to g belhind the words of Lhe cnaciewent and take olber facrors inlo
congideration as to whelher the glensent of weens rea’ or aciual knowledge
shuwld be imparted L the definition. See (L Send v Bioad 51 TLE
a5 483 (2 Sherar v, £ Ruzen, 1B 3L8; {3) Mehaly v. Hall, LR [1873)
£ CF 3122 and (4} fnder Safn v Sigte af Punjeb (Sikpra).

This Coucl in Stere of Maharashtee v M.A Geomge, AIR (T965) 5C
722 while examining a guestion as Lo whetler Mo fee or actdal
knowledge 15 an essential ingredient of the offence wnder Scotion S(1) ceied
wath Section 23{1](#} of the Foreign Exchangs Requlalion Acl, 1947, when
it was shown that the respondent (aceased) in Lhat case voluntary booghe

-3
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Tl am Inglay wathiowt the permieccion ol Reaerve Bank, held By soaqaary thear
Ihe Foreign khechanpe Reguiabion At i defined e salcpaatding and
tonnerving forgign cxebapge whacll B esseatial oo the coonusic lite of o
develyping cyuntey atd the provisions have therelare g be stringend simang
a ehminating smugglng. Heney, i the bavkground of the obped and
rpase af the lepislation, of 1he lerment o maeer reg s nul by necessiry
mpluztion mvgked, o5 effectvanexs ax oanoanstroment Tor prevesting of
5mugﬂi:g wotld be un['rr\e'ly Froms, Fram .

Buil Hwblia a1 hssenred wncd bzl rhe.:

Y eeedhe miere Jact ihal the obgecl o 3 stadoe is o pooncan e welfar
activities or ro eradicale grave social cvils s oo atscl e decasive
o the gquestion whethee the chemeal of 2uloy wiod i cxcluded
irom the ingredienes of the oflerce. Wis alsn necessay v coguiae
whelher a slalute by pulling a person onder stricy liabiliy helps
him Lo aseast the Stite on the enlorcement of the lawe can he do
andhing o pramale the chozmumce of the law? Menrs roa by
necessary imphcation can b exclods=d from a slatute arly whede
il &5 whsolutely chear tbal the implemcotation of tePobject of a
sl alute wonld cdherwase be defeated und s excBusion enables thase
pul wnder strigl Jibilicy by their acl or omidssion Lo assist the
prometinn of the Liw The naqwre of mens rea thinl wall by implicd
in a statute creating sn offency depends upon the abject of the
Act and the provisions §hereol”

Thetcafter, o similar question arcss i Moy Lol v Stale of Madhya
Fraderfy, AIR [T966} 50 43 a5 regards the excloson of the elemant of srems
reg it the abeence of any specilic provisian of exclosion. Sobha Rao, ).
reiterated his carlive stand taken MM Ceorme and abserved thus:

e Mens Fed woan cxenlial ingredienl of o cromanal Wicnee.
Doubiless a statuic may exctose the olement of mens rea, but il 15
it snndd rrle of canstructiom adopred in England anel aleo accepred
in lodia 1o ¢onsiTue 3 tatutary provasion eseating an aflence io
cunfuemily vath Lhe cominon law rather than against it unless the
statmle expressly of by aceessary implication excluded rmear g,
The mere fact that the ahjer of (he statute is to promoce wellare
acnilies or W erndicaie a grave social evil s by atself vt decisive
of the question whelber e element of moilty mind is cxcluded

117



L

L ¥T5) SUFREME COURT REFCRTS (A7) 2 SR,

from the inpredients of an aflence, Mens sen by necessary implica-
e may e exchuled from g sl only where s abaodulely
clear that che implementanca of the abject of the statute woaid
clherwise he defeaced.” ' -

Ses alsp (1) Sruevas Mall v Kwg Emperer, AIR (1947} PC 1Y (2
Horapregpfeocle Ree w Sore, {1951] SCE 322; and {3) Serjoor Parradd VW Sl
of Laer Prgdesh, [1963] 3 SCR 322,

In this connection, we would alsa Eke 4o make 1eloreiee tee a judg-
menl of Bambay Hich Court m Srete v, Abdel Ans, AIR {1952] Val, 40
Gom, 243 wherein 2 Dmisian Bench while dealing with Sceiwen 3 of Lhe
Imports and Exports {Conirol) Ac, 1947 under which the respondent
Covwsed] was proseceled has held thus:

“Section § of the Act of 1747 by itself makes mooaeference o mers
ree. Abetmenl of the contravention of the Order is coupled
wogetleer with eraravenign Heell in the same provision. ICmesy,
Mercfore, be treated as standing on 1he same feoling In our vigw,
therefore, the ofence of abetmeat alio wonld nol requice any kind
of raens req.”

The above oheervation would be lantaswoent 1o sayiog that ‘when i
met reg is essenlial inothe sebstanibm olffence, the same is alsa not
occessary o the abetient thereot”

= We shall npw o anw the guestion as 10 whether the Legislatore bas
unported the essential mgredient of crimingl offencs, 1e iens rea' in the
cubslaniive offences ol the Aet of 98T

Troe, the provisinas of the TADA Acts are framed with very stnin-
geat provisions, of onwrse, or the preventon of, and for coping wath,
terrctitl and disrupstive activities and for matlers connected therswith or
incedental dbercto’. The quosoion may by whetber effocireenczss of ths
imseiwement wauld he eaticely ousteated of the ¢lement of mene g or Lhe
ckmcot of actval kaowdedge an the poer of the offender s (o be irijﬁ..-:xr_u:i
or rzad ialn tie defindlioo.

Genecrally, o iz one of the essental principles of Criminal
Juricprudence that a crime is nod comedted of the nmund of 2 person doing
the: acl in question, is ionogenl. Therefore, 10 constitute a onate, the intzmt

T
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and act sowst both woneor.

In the bagkdrogr of the above bepal prosicion, we shall deal wath the
sabmassicms made Ly the learned counsel with referenes Lo the substantive
i feneee o nffcnee specified under the main Act soelf

In the Act of ¥634, 1he word 'abet’ s oo defined. Bul the defisition
of the word terronsl’ in thar Acr reguires the persen indulging w e act
af terromism and to be show o have committed the terrarist act with o vipw
of commilting any of the offences enamerated under clavses i} g {iv) ol
the delmiton of ke ward Y¢tromsr gven uoder Section 201} (R The
svheduled offences ie. Sections 122 and 123 of the India Penal Code
exproesly require infentinn on the patt of the person cotuniting (hon
elfences. thowgh iotenlion iz nat ceyeired ander Sections 121 and 1214 of
the IPC end Seetinni 4 aml 5 of the Ant-Hijacking Act, WAL which are
also scheduled odfences o thay Agr, Under the note civen o e Schedules,
it i5 stated that the offcnce of crimimal cunsmiricy oF altempt b com mif,
or gbeument of. an offence specificd o rhis Schedole shall be dected o
he o schedule olfence.

LUinader the Aot of 195 also, 1be wocd “shet’ is not defined. Nonethe-
less Sectigns 3 and 4 of thiz Act which deal with punishments far the
swbctantive offepces of terransm and disroption cespeclively make e
abetinend ol both 1be substentive offeaces abo ay penal offences. The
definition of the word, ‘abec 15 gven for the iest time in the Aql ol 9E7
{TADA).

Soetion 1} whivh giver the meaning of the expression *Lereons)”
specitically requires the infenlion on the part of the offcoder committing a
teerorisd act. Similarly, Section 402} (i} and (i) alsa cequires That (u person
commuitting the disruplive act should be showi 1 bave intended 1o do that
acl. The prowisions of Seciions 3 and 4 of the Acs WAS and 98T yre
identical. Thus, it is very clear Lhat the sehsrantive offences roguire infen-
ticn o Ahe part of the pe com commitling the Iorrociz st vr the disruploe
agl. The ahelment of the commission of these Lwo obfeoces cune uneler
Sevtions 3(3¢ and 417 of the Ay of 19E7. The word ‘abot’ docs alan sprpear
wnder seconon 6(2) which dealy with “enhanced penaltics

Therefore, when the subwiantve provisions nf the AL expresdby
requirs e iolendion iz an gxenlial ingredient 1o constbale 30 affence, can

s
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il be sanl 1han vhe ingredicat nf iotention should be excladel oo e part
ol thie abetiar who abets those subslantive offences. In ofhor words. cum el
[ gund that e abettor has abemed the sulstantive offence wilhool any
guilcy mind {mens rea) or withoor aclual koowledoe as to what wontld T
the conseguence of his designed ael.

Mow lurning Lo the definitian, in guastion, clauzes (i) and {§ii) nesd
nOT TEQULCE ANy wRpsilion since both the cluuses Lhemselwes are self-ex-
planatory. As righily poimted out, the dedinition of the word, “aber’ a5 given
n Section (1% {5 i with wide Bexbility ratier than wilh meticuloos
specilcaty. Therefore, we have o cxplore s allowable meaning 5o that
thore may aal be umy wncertainty nevitably leacing any person in mach
difficuly it vnderstanding acts prohibited by law o chat he may acr
aceardingly.

It is the bacic principle of legal jurisprodence that an enzclmenl 1=
vaid for LHTLRLT 2 iy prl,}]'li]li[il.‘mﬁ are not clearly debimed. "'-'.HE_'IJ-E Eans
offend severil imporfam walues, Tt is insisted or emphasise] that Bows
shouhl give rhe peraon of ordinany intelpgeoce o ressonalile apportunity te
koaw whar is prohimted, sa thal be may ac0 accordingly. Wague |aws may
trap the mmecent by pol providing fair warning. Such a law imprermissilale
delegates basic policy maners to policemen and also Jucpes for resohition
on an aef-hoe aud subjective basis, with the atendant dangers of acbitrary
and disceisinatory application. More 5o unegriain and undafined worde
deployed inevilably Jead citizens 10 'siger far wider of the unlowful sons
....... than W the boymearies of shie forbidden areas were Jearly marked"

Lel us examine clawse {r) of Secriom 2{13(ay. Thie Sedion 35 shiem
13- be blisstully and imnernizsible vague and imprevieg. A% oghtly poiotad
owl hy the leaened counsel, sven innecen) person sho ingenuously and
undefiledby communicales or associanes withowt any knowledgs or having
my ceason (o believe o1 suspect that the person or class of persons wirk
whom he has commupicalied or assncieted is eogaged in assisling moany
Mmanner terromisls or digrophionise:, can be arocated and prosegued by
sbuzing or misunme ar misgpplving 1his delinition. in llimale consymma:
teom of the progesdlings, porhaps (hat goiltless and mnuxobs nooien
person may alse be conacred.

The counter apbmession made by learoned Additional Solicator
Gaperal justifving the exclusion of weens reg' or intertien of knowledge on

-
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vlke parl of the person who communicales ur associates wath amy person
ahir s Engaged b SN in any manase 1erreists of disruplicaiss eannet
he counlemance io wiew of the fact thial the substentre of[enoes requane
by express peoodsings the enteoton on the part of Lhe abeller. The decision
wched wpon by hien cannol be of any assilumce o support bis plea foe
excluzion of inleation i view of the various Gtors nelusive of the Tegome-
mcol ol the intsniion far the subsiaotive allencys.

Therodors, an weder b febwove the anomaly in the vague aond m-
pccise definition of worl, 'abel’, we for the dbowementivaed reasons, are
of Lbe view that the person who s isdicted of communicaliang or ass0Cistiog
with any persom o7 class of perwans who is eogaged i asssting in any
wanner rerronsls o discuptionists should be shown 1n have actuul
Eaewdedpe oF ta have reason 1o belizve dhal the person or clasi of persans
wille whom he as charged 10 have conimunicaled or agsuciled is cogaged
in assisting i uny manmir L ferrofisls and disruHioniss.

To eacapsulace, for the discassion above, the expressions
commamieatin” and 'associalion’ deployed e the definition thould e
galificd o s 10 save fhe deftiion, i the seese that “actual knowledy:
a1 person 1n belicve' on the pard of 2 person to be roped an with 1he aid
of thal definition should be read o it anstead of reading i dows and
elawse (i) of the defmtion 2{1}a) shoold be read a5 meaung "the com-
municalion or association with awy person or chiss af persnnd with (he
aclual knowledge or having teason to believe thil swel persno or class of
persons 1€ eneaged in assisting inoany manner ferraciols or disruplionisls”
so ¢hat the object and purpose nf that clause may ool arharvase be deleated
and frusirated.

Socrion 3 of Special Courty Ace, T84

Challenging, the wvalidicy of Sccuon 3 of Al ol 1934, it has boen
cantended 1hat the power vesied under Section 3 (1) oo the Ceniral
Crovernmend b declare by notification any arew as “Toerconast affecied area’
and constitute such are o a single Judicil rune dar ko a5 many judiclal
wmes ps b may dvem AN, s not onky vams bt alea wathoul any poidance.

The pre-requisite conditions which are sine-gueo-noe for declanng
arny mrea o ‘tecroris affeciod arca' by the Central Crovernment by sartue
of the authoeiny conlerred oo it weder Szction 3(1) of the Act of 15984 are:

G
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{13 The plffences of the nstore eoternidnel inoanr atea 40 be
doclazad p% ‘terronsts afllpced ares’ hoold be one o muore
Eptciﬁtﬂ in the S.thn:lulr_;

(2] The oifunces being commitied By tercoddars shonkd sigisly e
defimiun ol the nature ot Lthe offense mentioned o Secnoo
1I(k). namely, indolpging o wakcan Kiling of persens or o
veiicnze or in the disruption of ceiviees ac means ol commuaicar
linns esienlil to the community or in damaging propery with a
view' o commel any af the clfzoces covmeratod wmler Goy of the
chaoses (1) v (e indicated onder the definition of the word
“LErkoe e

£2) The scheduled glfences committed by teevotises shoold be an
such o scale and i swch & mannge that it is cxpedical far ghe
pucpose of coping with the sctivities of swch terrarists to bave
recauase W thye provisions of Lhis Act.”

Lnless all dbe abwowa three conditions are fully satished, the Centcal
Lipvernment  cannad inveke the pawer under Section 3(1) 1o declare any
area wt terrored allected area’. In sther words, in (he absence of any of
the eonditigos, Sedion 3L cannot be iovoked. Thorelore, 1the contention
that the Scotion 31} suffers Irom vapeness and lacks guiddamce is uo-
merited,

lo rhis regard, we woold Lke to add (hat the learncd Additional
Solicitor CGeaeral in his attempt to sustain the vabidiny of Section 3 of the
1454 Act, submiteed (har the Eegiclature considered it proper (o prescribe
it uniform procedure foc seriogs offences having a disegt relliwonship with
pesce and tranguillity of the arca in the potified area afler the cotified daie
and thiy serive wffences which are tikely (0 create terror and panic m the
minds of the paple wWerelire sought ta be dealt wath onder the A by
pezscribing a specdice trial 5o that disturbed sitoations could be hreught
wnder contrl without Loss of 1ime te prevent fhe sitratoin from getiing
deteniorated and spreading fu other areas.

We e some force in the shove submission while nepativing the
contealion of the counsel challenging the validity of Scerion 3 of the Ac
ol 1984, .
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Secttans I aed & of JPNT Acr (TADA ) A

The lepality and the cfficaciousoess of Scctivns 3 and 4 of 1937 Acl
hive been assailed on the lfollowing proonds, cabely ..

{1) These 1w Sections cover the as which constitate nitenoes
under ordinary laws like the Inidian Penal Code. India Anes Act B
and Fxplogive Substance Act;

{2) There & no guiding principle aid down when he secolive can
proceed ueder the ardinary lywe or under this impopned Act of

L98T, and
C
(3] This At amd Seclicns 3 and 4 chareof shawld be srwcek dpwa
on the princple laid down in Sate of Hert Bengad v Amwpr Ah
Sarkar, [1952] SCR 2534 and foilowed in many other cases including
AR dmniay v wnian of fadia, [L19RR] 2 SCC 764,
£

Seclion 3 of tbe Ad s as fellows:

"3, Punishment for terrorist acts. - (1) Whoever with mmend o
wverawe the Goveroment as by law eaablished or b0 siTike [error

im the people or any section of the people or Lo alenate any Geofuon

of the prople or to adversely affected the barmony amongst Jifs E
ferent szetions of e people dacs any act or thing by wming bombs.
dynamite or ather explesive substancss of hflammable substances

ar Nre-arme or other ledhal WEAPNDA NF PRGNS Or XIS Eases

oF her chemicals or by any odhee sobstances (whether biological

ar atherwise) of 3 hazardous dature 1o such 3 madner ag (o couse,

ar 8s it likelv do cause, death of, or imjuries 19, any pérson or F
persomas e gs of, or Jumege o, or destruction al, property or
dicruption of aty sMpplies wr secvices sezenlial to Lthe ke of the
community, or detuing any pecson and threatens to Kl or opure
such person in acder to compel the Governmant or any other
pereon 4o do o sbetiin [rom doing any act, commils a iecraTist G
HIv 8

{2} Whoover tommils a ferramst act, shall, -

(i) W such act bes resylicd in the death of amy person, be
porishable wath deatls or imprisoament lor iz and shall alse H
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be liable o fine,

(t) in aoy other cise, be punishable wath oprizooment Tor a
term which shall not be lexe than fee wears bel which rmoay
extand o imprisonment, foc lefe and shall alsa Te hable s tne,

(3) Whoovor conspires ar atceanpes ro comunil, or advecates, abefs,
advises of dncites of koowinghy facililates the cortemistion of, 2
teedoriak act ot any @l propacatory o @ ttroect act, shall be
pucdshabde with impcospnment fyr g rono wEick shall anc be b=ss
that five years bor wiich aay exicnd to amprisamncnd for lifz and
chall alsa be liable to Fie.

(4} Whoewer harbueors or conceuls, or allempls W barkaoe o
congG2al, any terrong shall be pomishalle warh mprsonenent for a
refan Which shall sicd be Ioss tao five pears boc which may coend
to imprisonment for life and zhall also be Tiable 1o fne”.

Siace te FParliamend fias woraduced iwo more sab-sections {5 and

&) to Section 3 of tbe Acl of 19B7 by the Terrorist and Disruptive Actralivs
{Prmmti-:rn} Amendmedl Ac, 193 {Ad 43 1992 wel 22nd May 1993,
in order 10 have the Tull fest of the Scotinn as In:u:mitli we reproduce

fhese 2ube EEL[IUI:IE hl:rtl.mde-r.

LR Ay perain whi 1 & memleer of a tebdodists gang of 4 teeearnsts

arganisation, which is involved in terrorist ecls, shall be punishable
with amprisoament for a term which shall'not be less than five years

but which may extend Lo ||:upr|5-|:||1mﬂ11 fur Iide and sholk also be
liable to Moe.

{%) Whoover holds any propecty derived or oblained fTom com-
mission of any \emronst act or has been acquicedd throweh the
tecranst Funds shall be pumshabic with imprisonment for 3 1¢rm
which shall oot be less than Bve pears-bod which may oTend o
imprsenment for e smd shall also be lalde da foe.

Section d of the Aol reads as Follows:

4, Punishroent for disrigplive activilos -

(1} Whoever LOMmMitE or LODSPLrEs or altempls Lo commil or abets,



KARTAR » STATE OFPUNJAR |PAMDLAN, 1] 423

advoculas, advsee, or koowingly facilitanes the commissiun af | any
disruptive actialy or any act preparalry I8 disraprive aclivity
shall ¢ punishably with imprisonment Toe 3 term which shell nod
be less than fve vears but which may exiend to imprisoneicnt lar
lif= und shall also be Teable 1 Bine.

{23 For the purpost of sub-section {13, "disrupuve activity” means
any Action taken, whelce by act or by specch or through any ather
media of In any ather manner whalsoevsr -

(i} which questams. disrupts ar is neoded 1o, whether dirsctly
or indirectly, the wovercignty and 1erriaris] inlegrity of Tadia,;
T

(i) which iy intended to bring aboul o7 suppcts any claim,
wheiher dircelly or indirgetly, Tor the cession of amy part of
India or Lthe secessuon of any part of India from the Unmm

Explanation. - For the pucpose af this sub-seccion -

() "eession” inciudes the admisiion of any claim of any loreign
countey 40 any pierd ot India, 2ad

ib) “seeession” includes the asseriion of apy claim fo dirernune
whether a pact of India will remain within the Union,

£3} Without prejudice fo the geocraliy ol the provisions of sub-
seoticm (2, it is hercby declared thas any action 1aken, whether by
ack o by specch ur through ary other miedia or i any o hee manney
whaisoever, which -

{a) advocalcs, advises, suggesls of inciles, ar

it} predicts, prophesies of pronountes of athersss sepreiies,
in such manner o5 1y incite, advise . sugfest or promp,

the killing or thy destrucion ol wry person boond by cah under
the Constitution o uphold the soversigaty and intzgeity oEche India
or any public servant shall be doemed va be a disruplave activity
within the mzamng of this section

{4} Wlwicver harboors or vonceals. of stlempas 1o harbowrs o
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conceal, any distuprianist shall be punishablc with imprisonneat
for 2 term which shall ao e bess than Gve years bul which may
cxiend Lo imprisonment frw life and shall also he Lalile o (e,

True, the offinece ansing out of the acts, enumeraied in Seation: 3
aml 4 may be similir 1o the ofiences Falling under the ordinary penal ks
o othor words, vanous offences atising ou of the tertarist ar disruptive
aclivitics may verlap some of the affences covered by ihe ather ordinary
penal laws Inotnonon e dispute ihat the above prowsions which el the
expressions erronst acl’ and “disrupdive scrhities’ provide severg pumish-
menl and alsn preseibe manimum sEncewes for seme acts COnSHTRCNG
affences falling within the twan provisions. Scerion 6 of the Ao of 1987
peovides ‘Enhanced penaliies' for a peesan whe with mtent to aid any
refrarast or disrupdionist, contravenss amy provision of, ar any rulz made
under, the Arms Ace, 1959 {34 of 1959}, the Explosives Act, 1BE4 (4 of
1284}, the Explasive Subctanoss Act, 1908 (6 of 18} ar the Leflammabls
Substances A, 1952 (M of 1952) - of nat fea than fve vears bur which
miy wilend to imprisonngnl for life and with finc, norwithstanding 2ny-
thivg, contained in the Acts, o the cules made under the eesprciive Acts.

Secoion 6 2Y reads;

"For the purposes of S¢etiom, - any person wha 21bempis te con-
Lruvene ar abeds, Or alcmpls 1 abel, or does any act preparatory
12 the contravention of any provision of any law, rule o order,
chall e desmed to have contravescd that provision, aud he
provisions of swl-section (1) shall, in relatioo 12 such person, have
cflect subjecl Lo ke motificalwm that the reference 140 “Smprison-
ment for life” shall be constred s a reference to 'imprisonment
for len years'™,

Fart IIT1 of the «reates a special machiscry Tor irying the terrorisis
and disrupionsts chargid walth the commission of any offence under the
Acl, namely, constiation of Iesignated Coures, its jurisdiction, powcr,
poraer of trial with respecd 1 other offences and ta sransfer cuses La regular
Courts, procedure to be fylliywed eic,

As we hawe indicated above, the Ac lends 1o be very harsh and
drastic conlaintng 1he sicingent proviciens and provides mnimum ponish-
mems #nd W some other offenees enhanced penaliics als). The provisions
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prescriting special moccdwes abning al speedy disposal of cases, depart- A
inig trom the procedures prescribed under e pedinany pracedural Tva ane
cvidendy [or the reasons that e prevalent ardinasy procedornl L was
tound 1o be inadequate and nal sufficie nthy elfectine to deal with offenders
indulging in terrorist and disruptive activities, seoondly (hat the incensed
ollencos are arising oul of the actidtics of (he (eoresls aned disruptionists
which discupt or are inleoded o dizrapr £ven the soverspniy and (ecritorial B
integnty of India or which may hring abaun ar seppory any claim for the
cesgion of any part of India o the secessam of any patl of India from the
Umeon, and whech ercate teeror and o senge of insecerity in the minds of

the peaple. Further, the Lymsldue being aware of the aggravated satwre

af the affences Tave brovghy this dractic change in the procedure woder €
s L sax thar dhe olgesr of the kgaslotion may nol ke defeated and
nuadlified.

As pointed ool by Akeadi, T oin Mearree Sreph K5 Pregfahd v
Jilcridae Bhamegd Bifawe, | 1990] 4 S0C M0 the stalbles shich impose 2 4eem
af imprisonment for crrmingl action under (hat law st e soricty con D
sroed. In fut, this Coutt in Uraaebhial Dawosdbbal Mestod v, St af
Crujarae, [1988] 2 300 171 has absorved as under:

“The Ad iz ao eworese measure by e resorted to when (be police
wannot §ackle the citmation wedee the andinary pemal law. The E
mtzndment is 1o provide special machingry (0 combar the prowing
mengce of fecrorism in different parts of the countey "

Agreeing with the above view in flerrandlien's case I:'mpr.ﬁ:l Ahmady,
Vim Mirgrgan’s case (supra) stated thoy

F
“While inendang a crimanal stanute, such as the A, the prosecution
15 iy bound ta shew rom the eecoed of e case and the
documents cotlected in the course of inscsnigatinng that facts cmerg-
ing therefrom prme facie constilore an ofsoce withu the Lettes af
the bew When a salute provides special of enhanced pucishineits G

a% codwpaced 10 the pumzhments prescribed dor similar offckees
under dhe ordinary penal laws of tbe country, a bigher respaon-
sibility and dury iz cast on the Tudges fo make sure there caasls
prma focre edidence fon supportiog, the chirge Jevelled by (he
prosecuiica. Therefore, whea s law vsitz o person with serious
penal CORseqUEb:EE Bxira care must be faken 1o ensorg thar those H
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whana tle Tegastantre did nol niend 1o be covered by Lhe exprass
languame of the statute are nab roped i Ty 2eranchang the language
of the law. But that docs not mean that the judicial officer called
wpan to decids whether or not a case for framiog a charge onder
the Ack is mrade out should adopt a wcgative si{ijude. He should
trams a charge if the praseculion sliows that the waersl pleced
uon record and the docuwments relicd an gove tise f0 4 scrong
suspecion of the accused having cormitted the eoime alleged
Agrivnst hom "

Therefrre, having ragand iy abject amb purpose of the Act of 1987
as roflected from the preainble and the Starement of {becis and Feasons
ol the Al the sobmission imade questosing the legality and effcacions-
negs of Gections 3 and 4 on the prounds (1) and {2) mendioned above
caonot be countepanced. So far, as the g:ml.uiui M. 13) w concermecd stpee

we bl deal witk the pnoople laid down in dewer A0 Guens) wilh |

reference to Artcle 14 of rhe Constitation while dealing with issuzs of the
class or classes or offcnces and ‘test of coualingy befare linw, in the later
part of this jadgment in dztail, for the preseon we sy say Chat the validity
af these fwo provistons cannot be challenged unders the third geound alw
8z we da #ek find sy discimirzbion o view of the separate machinesry
provided for the (nal of the cases goder this Aol 1o achieve the abject of
it

Section & af TA37 Act

Mr. V.M. Tarkunde attacks chis provisin wlich provides for Torlze-
ture of propenty of cerlain persons convicted by the Diyignated Coorl of
uny «{feove pvoishable woder this Act or any rode made thereunder,
cotdending that thix Sechion wowelative of Arlicles 24 sod 14 on the
grounds ehat (1) oo guidelines have besn provaled for when the propenty
ot a conviceed person showld ne should nok b forfisiled; and (2) forfeilore
to Government frec from )l cocumeances' may amunt in many cascs (o
unmerited punishment of third partess who Bave ng concern whalsoever
with the offence with which Me {etson wader this prosision has bezn
convicted and who have got inferest by advancing mooey on the mujrjt}-
of the focfeited propergy.

Thig argument 15 resisted by the learned Addicional Solicitor General
contending (that Sedtun B only vesis the property or iscciest af che
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erromisl i the state and doss ool forleit the third parcy's isterest aod tha
the Lhard pacly can always énfurce 105 Nghts against the “terrarists! in respect
uf w interest mothe focfgited pruperly according to law nobvatha snding
the foarfeiluce.

Section B[1) of the Act gives diseretionary power [o the Decignated
Courl while awardang, qoy punizhment 0o conviction of an offence ynder
the At oo any Tule mads therenmler, 1o pass an order in writing, dectanng
that any propetry wherthar mavable i smmovable or both, specificd in ghe
mwdes Pelotging f0 the convictedd person, shalt stend forfeited to rthe
tiovernmeant free from all encumbraoces,

Suli-sgetion (1) of Secton & staes thar it is open 1o the Designaced
Court trwing an acesed for any offenee onder the Acl or any mulc made
therewnder 19 pise an erder allaching all or any of the propenie: elonmng
ta the acctzed durme 1the period of bic mial and o case the wial cody in
cowriction, thi praperty wall stamd Forfeted 1o 1be Goverameot free Erom
all epeumby ailces.

Sub-section 3(a), [b) and {¢) of Sedtion § mpves discrelopary
surhority to the Desipnated Cowret to attach the propery of an absconding
iwccused and also the power Lo fhe Designatcd Cowet Lo apply $eclions 83
fu 8% &f the Code of Criminal Procedors toe swels airachment as if the
sttachinent wis made under the Code of Criminal Procedore.

Scclune 82 of the Code deals wath proclamation of persans abseond-
ing. Scction 83 dealy with aliachmenl «F property of persons ahscanding.
Section 84 deals with the Clams nod objeciions Lo attachment. Sub-section
(1) of Sceonn B4 envisapes thal il any claim is prefeceed oo, or abjection
made L the allachmanl of, jny property sltached under Section B3, within
six mosiths from the Jale of such attachment, by aoy person ather éhan the
proclaimied pericm on the groamd that ihe claimant or objectar has an
imerest in socly properiy and that such imerest is oot lable 10 attachme st
under Sectian 83, (e claim or obpecion shall be inguired inlo. and may be
dllowed in whode ar i part.

We are ot very wnuch concetned about the sub-vections (3 and (43
of Section R of the TADA Dot only with egard 40 svb-zactians (1) and (2)
of feenom 8.

L
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The discretionary powsr gveh (o the Designated Court ondir See-
Lo & {17 awd 723 35 te be ckcrcised under the strict eontingencies, hamely
1hat {17 thers must bBe an order of forfeiture aod the order sust be n
writing; (7} the property either muvable or immovable o borh rmust belong
to the accused comvacted of any offence of TATHA or Rube therewnder; (3]
the property should he specified in the order; {43 even thaugh attachmen
can be made under Section 3(2) during 1hé tmal of the case, the farfeeiee
can be ardered oolv in case of gontiction and nol otheswisc.

] The ey fact that the order shen!d be in wriling wiplics that Ibe
Designated Conrl must g coasans fos such on ordee even though Lhe
Section dogs oot apecilically reguire the Dresignated Coost to tecord dts
reasons for &0 doing, beeause the word -order' ewen according o the
lexicon meaning 15 that 1 is 2 decision of dizection either imerlocutary or
preliminary or final by the Court wryiog the aobfencs. Secosdly, under
Seetion 19 of the Act, an appeal lics steaight 1o the Supreie Court 25 4
matter of might from any order ot heing inlerbocutory arder boh o facts

g Baw.

For the above ¢ psons, this conlenliva fails,

Secoom & af TP&7: '

The validity of this Section, which deals with the constitution of oos
or more Designated Clowns fod sech areu of arcas, or fur such ¢ase of class
or group of cases specified in the notification issued by the Contral Gavern-
ment 0f B Se Government, b5 assailed frstly on the ground thad it is
violative of Entiy 45, List 1T af the Seventh Schedule and Articles 233, 134
and 235 of the Constilution, and secondly that sab-seonna (7] of Szcin 3
is opposed to the principle of (xir 1oial enshrined an Arucle 71 of the

Constiinton.
We shall pow deal with the Gral contemion.

We hive elaborately discussed shout the lemslative conpedence of
the Parliameat in legistating this law and resderil cur finding thal the
Pacliament s eompetent to enact the law (TAMA] woder residuary power
under Article 288 of tie Constitution read with Entry 97 Al Last 1 az well
st Enery 1 ol List 1, namely, 'Defence of India® bar nat under Entry 1 of
Lict 11, namely ‘Public Ordee'. Entry 95 of Liw 1 oreads “Juriadistion

-



EARTAR v STATE OOF PUNIAT [FANDLAN, 1] A%

Poxers of all courls, cxcep the Suprene: Courd, with cespest o any che
matters ab b L., , L7

As i i now found this impuogned Act is ¢macied under Erry 1
of Lise 1, the comslitution of the Destenaled Cowrts hy the Central Ciavern.
leent canhct be sad i viatation of Bairy 65 of List 11 which empovar she
Slale Lemislatore o constiture the Courts. Under Seciinn 9 of e Acl, bodls
the Canleal Goversment and the Siae Governments aic arethorised o
canstitule Dresignated Courts by anfication under sub-secrion (2) ol See.
tion 2. 11 is thade clear that the Cowres consteluied by the Central SGovern-
ment cither belore of atter the issoe of the Rolibealion constituling the.
Dicsignarcd Cauarts by the Sare Government shall have jorisdiction t iy
any atfcece committed in that arcg or aceas aod the Designated Cours
gnsiulied by the Stale Guovernment sball ool bave any jurisdiciine o Iry
any alfence commitied in thal area or arcas

fa addilion, sub-seclion [3) ol the impupoed Section staes thal
wheis any queshion afiscs as Lo the unsdiction of any Designated Crrl
the deciston Lzken by 1be Ceniral Crovernmacet in the repard will De Dnak,

For Ihe [oregoing discussion, we soe b suhstance o the coalention
Lhat Secrion % iz violative of Entry 65, List I of the Seventh Schedule and
Arnicles 233 334 and 235 of 1he Constituiion,

Mow lat 15 procced 1o consider the secand siack on the validing of
sub-seetiem (7] of Sectinn %,

Lhwiler Section 9(1), rhe. Cenlral Goveraneenr or i Slate Covcrmment
may codtlule ore of mces Designaled Cowrds far such area ar sicas, or
tor such case or class or group of cases a5 may be specified in the
nonbearmn. sub-Seecion (2] of 1the Soetion deals wilh the yurisdiction of
the Decigoated Courl coosttured T Lhe Central Governmem and
prefersmial jurisdiction of the Desigrated Coart constituted by 1he Centrat
Cruvernmenl qua the Designated Couct Canstinied by a State Chover nmem,
Anb-secdion (3] deals wath the decision o by, 1aken by the Central Gowern-
menl N case of any question of dispule whatsoover with regard Lo the
jrasdiclion af any Designated Cour, as vather pointed our. Sub- sechons
{4} and (5] speak of the appoiniment of Jodges 19 the Designated Ceuet
while subeseotion (6} spraks of the quoalificstian of the Judze to be ap-
poiored.
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Sub-section {7 of Secrion 9 which speaks of the conlinuance af e
service of tae Focipe i challepped on che ground that the continuanes of
Judge of a Desyrnaced Couet even atter attainment of the ape of superan-
nualian 15 a Tegrestve jecnision bocause a Judge who is permitled io bold
the office, hitherto heid, aler superannuation wilk no be having hos jadicial
independence; bt om the other hand ke, holding the office oo Lhe pleasurs
of the exccutive, wall ke subvecsive since 1bere is nathing to preven b
pxeculive fram 1arminating his appointomel 55 and when (ke s legal
sanciion of conlinuanc: i the s¢rviog, aceneding to the learncd counsel,
will nol serve the purpost of just and feiv ial and il would e viclating
the principle eoshrined in Ariicle 5 Fur st aining the above submiseion,
reliance was placed on Ie sr foevrat couers e, 1973 2 SCR 475,

o that case, referenos wivs macde by e Peesidem under Acticle 143
{1} of the Constitwlon for consideration of the questign whether the
Special Cowrts BOL 1978 or any of its provisione if enmacied would be
consnlwinnally imvalid. Claose (7) of the Bill provided that a Special Count
shall he puesided over by o silling Paudge of & High Coort in India ot o
person who has held the oMo s = Judge i a High court i India and
nondnated by the Centril Govermmenl ia comsullation wilh the Chiel
Justice of Imcha, {As we arc concerned anly with the geestion aof 1k
continuance of a Judge holding the office even gn anaining the age of
supcranowation, we are nel conceened abeut the other provisions oF
clauses of the Special Couris Ball)

Chandrachud, CF spcaking for the magonly ansaered rhis question
lioldinys thus:

"W are, thercfore, of the apinmon that clawse 7 of the Bibl violades
atticle 21 of the Canslilution Lo the exyent that 8 porson who has
beid office az a Judpe of ke High Court can be appeinicd Lo
pre-side pver a Special Court, merely o consuliation sath the Chisd
Justice of Indm'

o caiefuliy moiog throoph the dession, we Bre of the view thet the
abeervation of thic Courl with refarenea v clause (7) of the Spacial Couwnts
Bill ommar be aizictly applicd to the situation of the contineance af & judpge
of a Tresignaled Crruet onder Szction Y7} For the reason that the person
who wag 10 e woapingted by the Centeal Governmcnt a0 conaullation with
the Clhief Justice of Tndia woder classe (79 of the Special courts Bill was a
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persan whio had beld the office as a Judee of the High Courl, thal is to say
the appounimenl was after the retitement. Bat in 1he present Acl, the Fudge
i% perasitled to continoe the came judicial sepace as 2 dudee or Addilinmal
Tuckge, as the cess may be, oo the atleinmest of superannuation. Ia other
words, e Jodge o dle attaiwent of the age of supreranmation does
TELIFC.

Therefine, we see ng Foews in The alove argmeneed chillonging 1he
cunstiottianal valdioy of Sectiom €071 by aeailiog el nlssrvalion e froee
Spectal et Bl However, e seould ke rgosoggeso thot ele Cenreal
Geovernment and the S50e Goveroment 1 the [(ame ol :1]1pr‘|i.n[:ir|g a jl.llJ.El:-E
g an Addaliemad J'l.ldgl; 1 the D:;ﬁi.&m:l.ll.‘.d Coomel walh the caoncbrcenee of
the T heet Tushice of rhe: |'Ti.g'|1| el concerme] shapTd kl.'l.'[l in caund thoad
the Juddge clesagnare has suffcient waure of seoace san il Lhe Initik s
b approintmend, s thal noomae may cnlersan any gricwncy e contimee
af secvee of o Jedge of the Desipmaled Coort alter attinnmenr of superao-
natinee Henee Scclinn 9(7] does ool ifend any Constitufinnal peovision.

Secron L2 af 1987 Aer

A serions argument has bocs advaneed i regpect of Secion 1102}
of the E¥7 Ad (TADAY which provides for the traosfer of any casc
pending before one Desicnated Cowrt in Stale te any other Designated

Court withia thal $ate or w aoy ober Desigoated Courd io any other
Arare,

Accnrching ro Mr V.M, Tarkunde. uokess it 15 read o Seclion 11(2)
that a taosfee will he midle by after hearing the accuzsd. the provision
would be confeary o Che rule ol natural justice and the Socion TIZ) wosld
be wiolative of Aricly 14 of the Constitotaon. He ferher contends fhil an
andie, guane cuncurreace under Section 112} shawld he held to be judicial
in character. In support of his argument, he relied wpon the aeceiion o
ALK Krnpuk & Cx ete. v, Lidon of Indfe & Grs, [19A0] § SCF 457 and
slaled that the principke of nataral justice, the purpose of which is Lo
(uevenl migcarriage of justwe. applics not only to wdicesl and guas- judicisl
aedee Lo alsu o adminsteative order. Relerence was alsoe made 1o (L] Dz
res FLEL (Adn Defant ) WY (20 CLB. P17, AU and {2 Stare af Dnaae v Oy
|Afise finapant Dew & CRhers, [19GT] 2 SCR G335

Dwring the course of the arguoicit, M. Tarkoode slaed deal even



H

492 SUPREME COURT REPCETS [1904] 2 5.C.R.

'II', ol conseol o the am:wc.cd, rthe concyrrense 15 g'ru'cn‘ it wonld e
quasi-judicial orded and far Ois awlgriey 1o wansler o case by way of &
matan wnder Secdion 4060 of the Code of Crinsinal Procedgse vested o
the Suprems Caourl ks not taken away by the provision of this Acl He
mgsertecd that the acensed should be miven an opportunity For making his
Agection, i any, before any order is passed. He Burther sdated that when
cascs are ransierred co massz from one Designared Coorg (9 asother
Cesignaled Coucl, he wall ool bave aoy objectuoa, Bog i e cogewrence is
sorughn tu b obtained in an individual or a particolar casc, then the person,
lo be affected by such trunsfer must be slforded an opportusity of beiog
hcard; thar if the irovernment seekc the eqcereches (o trancfer on the
request of the swewsed, then there may not be any necesaty of issuing
ootice Lo the aceescd and fhar iF depends wpon the exdeencies of cvery
pariicular case. Lastly Wi, Tackead: in soppen of his plea dress our
alluniion Lo paragraph 34 of the judgment rendored by o Futl Beoch of 1he
Funjah & Haryana High court in Bimla Kaur v, Eiow of Dadia ATR 1933
F & H 95 at W0k wheeein i1 s stated that the "learncd coonsel for the Lnign
of Indig, conecded (har the accwsed would be 2otitled to have his say befoee
the Chiel Justics of India befors the latter gves his consent to the transfer
af the eose,'

Mr. Hardev Singh also made his submission 1o (h same ine challeng-
ing the Constitutional vatidity of Seaion 12,

I nppusitipn the learned Additional Solicitor Generat argaped hal
since the provision pee-supfucs the gotence of 2 nodificatinn with ropard
Lo @ny area baving been declared as “teerarot affeded acea’ or “dizsturbed
arga” o s imperitions Lhat fae arial sathin that acca woulll nol noemally be
frasible and thac, rherefore, the Legislature having regaed o such pre-
vailing explozivne sapuationt bag proveded for o hberal proceduce fos transfer
ol cases sa that a far and juzl (ol is held in an unsarcharged atowsphere.
Howeves, the legislaiure by moyrpogated the salegward of obtaining the
concureeoee of ile Cluef Jusiee of Inwia as 3 condition precedear ri spch
transfers and (hat sdize sech a safepuard i ncorporated, i cannot be wod
that a iranster without beariog the accused 35 had in law. He has wrged that
lhe pacliament is folly conpsvcccd (o cadude the iovocation of e role of
matweal justice  umler perlain earaordinary circumstaoees, having regard
Lo the Juch that Lhe crleriamment of any cbjzction would only frasirare the
proceeding and paralyse die wesmingfil purpose of the provision. Felimoe

—
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was placed by dhe leanwed ASKT an Telsd Bore Pacel TOET 1) SCE 308 in
which OUF. Madon, I speaking lor the anagoeity nf the Comslitunom Beneh
hat absensed Lhus:

P il 35 well cavaboligshed thar where 2 peght (o0 4 prior notice
and an dppuatunily 4o be heard befare an ardzr s passed would
alircoe! thy Giking of prempe action, such a cight can be exclmled.
This right can also be excluded where the nature of the actsn o
e viken, its object and purpose and ihe scheme of the rebavant
LR ElOry provisions waerant its exelusion; nor can the audi gherar
pariem rale be imvoked it importing it would bawve (he offpd of
parabaing the adosiisstcation poocess gr oswherg the need for
prompdilude or the wegeacy of Laking acrion s0 Jemands *

In addicirm, be deew oue atlentivn L the deosion in (L} Sahva Vir
SeRght W Leiwer egf fiecfews [19E5) 4 SCC 257 and {2) C.B. Guatam v. Liian
af frdie, [1993] 1 5CC 74,

Cominp 10 the pther asped of Lhe zrgument of Mr. Tarkunde with
reference 1o Section 406 of the Code tbe learned Addition Solicicas
Cencral selied wpeon Secion 25 of TADA which dzals with the overriding
effect of the provisions of the Al notsithslaoding anyvthing incoosistent
Eherewilh contained i 2oy ather enaciment other than the TADA EHe
Nureher stated that the dictom lasd down in A K. Krafpek (supra) is nat sl
all applizable o the prescor case heeawse thal way the cowse where (he
hearing of the arcosed wes ewcluded by the Aot Gither eaproessly or by
neeessary implication.

The alwove controversial debate involbes tmportant questions namely
¢1) what is the mewre of the ardee, the Chisd Justice of India passes on the
maten moved b 1hat behall and {2} whether 1he accuzed s entitled to bave

an oppartunity of heing heard hefure the concurrence is green by Lthe Chief
Jusince of [ndia.

Sulvsections (21 and (3] of Section 10 ol e Ac sead thos:

o O D

(2) Tf, having regard o the exigencics of 4he sitpation peevasking in
a Siate, the Conteal Goveenment s of the opinion 1kat -
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{2) the sitnatien provailimg inosoch State s ot conducive to 2 fait,
impartial or speedy 1ceal, o

Ml oL i mar likedy Ty he feasilde without occasioning the breach of
i or grave sk i e safoly of the acoused, 1he wilneses, the
Fublic Frosecutor and the judge of the Desigmotesd Comwrl or any
af the ot

(] b 3 p atharvase W the interesis of justice,

i mav, with the caneurrénes of dbe Chiel Juctice of Loda (such
comcarreoes to 1w olstarecd on & rootion maved in that hehalf by
the Atvaocy Sencral), dranstor any case penchng befors o Desig-
naned Court in thal Statz La wny other Doyignated Court within
thid SLafe or in any dher S

(4h Whers the whale or any pact of the arca within the Iocal bmas
ol Lhe jurisdsction of a Desipnated Coutt has been declared oy be,
ar Iocms part of, any area which has been declaced 1o be a
disfurbed area ynder any enactment for the lime being in force
making peowicion fiw the suppression of disorder and resioralioo
acd maintenance of public arder and the Canlral Cuovcchenctit i
ol opinion that the sitwation prevailing v the State iz nol conducive
1 fair, imparcial or speedy rial within Lhe 5dale of offences undar
s Act, of the roles made thereumder which swch designoted
Coutl 15 competent Lo try, the Central Crovernmeasr may, with the
concureenge of the Chief justee af India, specify, by notificztion
in the afficial gazelre in vefation to such counl (hereatter io this
sub-section referred o as the local coucth o Despnared Court
outside the State thereafler in the seotipn referred oo a9 the
specilisd court], and thereopuon -

(@] & Alaabl wnc b comopetent, # any cime dering {bhe parind of
apceatinn of such nodiflcation, Tor such local court to cxercise any
eisdiction in respeol of, of fey, apy offeece onder this Acl oe the
tubcs wade thereunder;

(Y the urisdiction which would have Teen, bl for thi ssue of
soeh wanbication, exercisable by such local oot inosespect of such
edFences committed during the peciod of aperation of such naotifica-
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gon shall be excreisable by Lbe specificd Coucl,

iel wll cases Teialing o such offences pendisg immeduarely hofoic
the dite of issue of swch notification befure such local cowurt shait
ctand rransferred oo that dace to the speaalicd Cowrt;

{d) all ases taken copmisance of by, or transferred te, the specified
caurt under clause (b} or clause () sball be deals with and cecd
in accordance with this Act {&hever during the perod of opera-
tine of such nedifieation or Lthersafter) a5 if such offences had heen
eomaitted within the loca! limils of the jurisdiction of (he cpecificd
cutd ar, as the vasc may be, ransferred for trial bo o weeder
sh-sechion [2).

Baplinatinn 1. oo e
Explapation X et

The concuecencs ot the Chief Justice of Jocha s wa be oblainelh o
a motion moved i that behall by the Atcorney General of lodia, or o s
abence the Solicdor Geperal of India, or i the abeetce of bath, une of
1he Additeonal Solicicors-Geoeral of India - vde swl-icetion (2) of Sectin
11 ceed with Explanation L.

Sulrsection (3] of Ssciion 11 reguires the Central Goverament 1o
specify o Dresignaled Court autsade the $tate by ssoing o robification in the
oficial gazette with the congarrence of the Chicl Justice of India;

The authortily o pive concutrence is wested upon an indzpendenl
judicin] autharily who s oae otber than the heag of judickary i 1ndi,
pamely, the Chict lustice of India as » person 2 dusigniia. The vesting ol
this power i the Chiel Jutics of Indiy iz cvidently sath the purpose of
making L knowm thal the Cistral Government & not gacking to obain Lhe
concarrence &ither with a osativation of Mias or medfde or oo beng
influenced by any extanecus coosideration, el on o reaxsonable antl
justifiable perund taking into copsweratinn of ihe preTequasite ossemtiab
ponditiens; (hose bemng (1) that the sigation pecvading n the Stale rom
which 2 mse wader Secton 11 (20 is sought 1o ke iransferred po some ptber
Dresypiated Conrd is not conducive to have a lair. impartal o speedy Lriik;
£Z) that it is not likely to be feasible withou vppadiaoing 1he breach of
prace ca grave risk to the safety of the acoused, the wilnesses, the Fublic
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Fruserutor and ihe Judge of the Pesicoatad ot or any of them; and (3}
it w ool otherwise in the wceresds of justice. Under seh-clagse o
hection 11 the Centeal Sovernmen! js smpowercd 1o seek (he Cconcuctengs
of Chiel Justice of Yndia 4o specify & Desigrated Cowrl omiside the State
when it s of opinimn that the situation prevailing o the State 55 net
condiene to Gae, impartkal and speedy traal within dhe State.,

Mo cluwl, if is true thar there arc specific provisions already in vogue
undzt the Constitution and some statutes for trausfer of cases and appeals
fram ome court suboedinate to the teansdernng courr Ly another court.

Under Ariicle 1394 of the Cootitution of Tadia ilher the Atlormsy
tieneral of India ar a parry Lo any case can move the Supreme Court g
#n applicatiom Lo tunsfer of cortain cases as conlemptyled in that Article.

© Of couese, the Supreme Court also an its vwa motion may wilbdraw e

case Of cases pomling before the High Cnurl or the High tCourls and
diyprses of all ihe cases jlsolf.

Fru teangler of crimingl cases weder Seclion 406 of (he Code of
Crimmal Proceduore, the Allerney Gonerad of India ar a party iereyled
may move ah apphication by way of a motion {uolike Scetion 407 of the
Code] aceumpanied By a supporting affidavil or affermadion befose fhe
Supreme Couwrt o fransfer cases and appeals freon one High Courl to
another High Cowrl or from a criminal cowt sobordinate to one High
Court tn anather Criminal court of equal or superior judsdiction sube .
disare ro aoother High Count,

Unaler Sectinn 24 af the Code of Civil Froccdure, 1he High Court
amd the Distrbck Const wre given gensrad power of transier and withdeawal
of cases either o an applwation of awy of the pantics after i550ing BHice
anud beanng ther or on their ov mation. Section 25 of the Code of Cril
Frocedure crapiwers the Supreme Court to transfer any swit, appeal and
nther proveedings fram a FHigh Court or ¢ivil coutt iu and siate to 3 Hizh
Court ar other Civil Court tn any other $tate on the application of a party
and afer insume nodtice and hearing them.

The mew Section 25 of the Civil Provedure Code substituted by an
Amezndment Act, 104 of 1975 powvides For the fransfer ta the Supreme
Court the existing puwer hitherfo sested with flie State Governmant and
tw comfer on e Sypreme Cowr stch wide powers of transfer as 31 has is
erimunal casss wrder Seation 406 of the Code. Section 25, in fact, is wider
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i soope than Section 406 of the Code of Criminal Frocedure, 1973,
Thirugh, dkerz is nn exprees provision io Article 1394 of the Constitation
wnd 1n section 06 of the Code of Criminal Procedurs w the effeet ghat the
Supreme Cowrd belore passig any erder on the applivalion made or moved
for traosfer of cascy shoold issne nutice and bear the parties ag required
uniher Sections 34 aml 25 of the Code of Civil Procadore, an (he prineiple
of "aodi altraes parlem’, notice is pven to the part/pactecy whi are likely
ta be affecred by any Gnal order, But the question of Isswing 2 notice and
hearing the parties may a arise i the ordér is passed by the Supemye
Court on ey mpfa,

Harking back o Section 11 {2) and {3} of TADA Acr the conou -
rence of the Chief lustice is songht Tor when the s6gencies of the situation
previiling v e Stare s mos conducive ta a Fair, wmparlial or speedy trial.
' The reasoas frn seekiog such comvwrrence, of coprge, will be meandfected im
the molion moved by Whe law officers. The Chief Justice of India. while
dischargmog his stativory funetion passes a starutury order anl pives or
tefues the concurrence on drawiog his requisite subjective satisfadjon on
the oraterals paced befors hem is the molion.

It enay b added, io this conlext that the Central Govecnment cadoar
tramsfer any ease under Section 11 () or s 3 Notification onder Sectios
11(3) o case the Chiel Justic: refuses to g the coocurrenge. To sav
differently, tn pass an arder either uoder Section 1102y or LL(3} the
concurrence of Lthe Chief Mustice is e queo #om. But ad the sume time oo
shuuld be alive 1o the legal pasition that the mere according o copewr-
renee by atself is nol an order of frimsfer but i only Tacilitaces the Centrai
{averoment te puss an order onder eitber of e above prowisivm, In other
wowds, the obtaining of concucrence of the Chief Justice of India is one of
the specified canditions to B2 Tulfilled or complicd wath behace any arder
either under sybesecion (23 ar sab-section {33 of Section 11 is pissed by
the Central Cigvernment. The according of the conourrchee though im-
periive docs ad compel the Government o pass any ocder i, [or any
efher iRterrening canses_ the Ceorral Crovernment even afrer chraimng the
ehngnrrence deeides that Lhere is ao necessity af transferring any case, In
that zituatian the cnogurrence will have no etfeor. Therefore, die acrording
ol concurgenes which 15 3 condinpn  precodent [or passing the transker
urder by the Giovernment 1= owly » statutary ecder and not a judicral prder
lecaues here is no adjwdication of any “lis” and determinaton of anly BEsLe.

H
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Hence the final order passed by the Govenwoicer oay be open to yodical
review bt nut the onewn cnee accorded which is ooly o stalalery cowd:-
trum Lo be gacisfcd nefore paskiog the trapster order by the Central Covera-
menl.

I this conoechion, we may refer o the decsion an BFD Cair £ v,
Fehoflick, {19751 2 A1l ER 900. In Lhat case, the appetlanl was charge for
an offcnce under the Explosive Substances Acl, 1333 Seciun T(1) of thal
Act teqmired fo obtain the consent of Lhe Alurnsy Geeeral before
procecding furtber io that matter. The consent of the A¢taiacy Geocral as
per (hat provision, was aceorded in that case which was challenged on Lhe
ground Lhat the document of cnnsent foren the Attorney General did nng
constiate subficient concent for the purpose of Seciion T That challenge
was rejected by the Court of Arypeals boldiog that the duty of the Allarney
Geoeral wps 1 comsider tbe gencral circumslanees of the ease zad to
decide wheihier eny, and, o be thoweht Nig, which of the provisions of the
Act could properly be pursied agaisst the defemndant who had beso
charped belore the Magistrate with onz such offence.

Sce also Gaurer v. Urion of Poxr Office Borkers ard Others, |1977]
3 Al ER T

The cootentan of Mr. Tackunde is that the conecersed docused who
is likely to be affected By such tranger, shonht e diven an opporiunity of
making his ropresentation tn compliaoec with the princpls of mitaral
justies by the Chief Justice af Indis hefore he gives his concurrence.

The learncd additional Solicwor General costeaded that the Parlia-
menl s flly cinpowered e esclude the applicalion of the Tube of ‘o
aifrern parest’ when the nalure of the action 1o be taken, the objcot and
purpese Bs well s the scheme of the celevant statulory provisions ace likely
o be paralysed or feustraned. Accordiog 40 him, the comcarreniz of the
Chizf Justice of Indin s sought 1o be obwned only having cegard o the
cdgencizs of 1he ftuatinn prevailing o a Stais whach are oot conducive o
a Fuir, imprartial mo specdy trial.

As we have repeatedly poinled oul, 1he comcutrence by the Chicl
Justive of India oader Section 11{Z) and {3} is ghven or denicd o the
chcharge of Ris ctatutary function oo drivang e eguisile sofjective
saticfaction on Lhe rearons given i the mntion of any matenal placed

-——
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before him explaining the sxigencies of the sitnavion provailing o rhe Stae
which has necessiated the Central Govecnment 6o ohoaim e oonelrrence
and then transter the oase. Thecefore, we Teel dhat aotwithstaodimg the
power of the Parliament 1o esclude the application of rde of “audi alteram
partem” in exeoplional circumstances, it eay be vpen Lo the Chisf Tuslice
ol Inlia 1 an appropriate case (o have the view of the sceused.

The question eovolved for consideration vo the swlmission made by
th learoed counsel ares answersd acoordingly.

Seericer §5 oof TOX7 Act

A blistering attack wes made va (e vadodity of the hotly dehated
Juclion L5 as per which the coafordon male by o person before a palice
odficer not Iower in rank than o Sopeonrenient of Folice and tecarded by
sich police officer cithet o writing or on zny mechanica] devics ke
cissitles, lapes & sound tracks, shall be admassible in the trial of sech
frersun o o ufogeed, abellor of eongpicaor for po olfence woder dhis Act
or roles made thereunder, (It way he oicnoioned thal the words or
co-acenied, abetlor or Conspirator” are inseried alter the waords “trial of
such prraca’ Ty the TADA (4 mendmen™) Act 1993 (Mo, 43 of 19930 weld.
Llred My, 1993, wilh a provise, readiog "Provided that oo scoused, abettor
af Cospiratar i changed and tried in the sond casé fogether wilh the
recused.”) But Lefure recording Lhe confession wadee syl-section (I, Uhe
petson meking the confession chould be given a statooocy wermdng s
contemplaked wnder sub-seclicn (2] of Secion 15

kr. Ram Jethmelans made a scathing alfack oo this provision ena-
teading that this provision is alrocions and tially subversive of any civilized
thal system and overrides Sections, 25 anid 36 of the Dvidenes Acl and
Sections 162 and 164 of ike Code of Criminal Peocedure. According 10 bim
when the edcting Codes of Taw which bave life history of more than 3
venlury proceed on Lhe fonting that pobes conlessions are ontrustamnsthy,
afiwtoori, the confessions reencdsd n mechanical devices are cortainky
wferior to conlessons recorded by Magisteales inopeo Courts with all (he
preoawtioms presoribed by the Staiate, Hich Courl Bules and judical
decisions. There will be nuany infirmities io such recordiog of canléssions
such as selective recordings, lumpedng, tailoring  and editing and the
confessions 50 recorded an mechamcal deviees are ant ag reliable as
wnitten confeesions 2od sigaed by the makers of those confessions, There-

Cr

EH
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fore, he comends thet this provision should he beld to be unjust and
vareasonakle and bad e Baw uncler bath Arlicles 1d and 21 of the Con.
Afrfteon, In this conoeeton, he wmade celerence to Seerion 21 {19 (&) 37 per
wlich thal a confession made by a ca-acesed dbat the accused has cow-
mufted the affence, if proved o présumption sball be drawn by (he Degie-
wated Court Lhat the accused has committed such offcnce wnless the
eghtrary is proved. This provision, sucording to him, tially subwerrs Sec
tint ) of the Evidence Act and thiat the confewsion by the co-gecused b
not the evicdence as defined in the Fyvidence Aot T decition were wled
by him b strengthen his submissinm, ferdly, Bhuboal Sziw v, Jing ATR
(194%) P'C 257 wherein the Privy Council atter having approved ihe obser-
watuon of Beilly, Jin e Pegaswary’ Moopes, (F019) LR 54 Mad, 75 ot 73
thul "where rhere ib eddence against the oo pcused safficicor, iF belisvad,
Lo support his conacon, then the kind of comfession described in 2. 30
may be thrown ioto the scale as an additbonal reason for believing that
ewndence” has held that " ...« confession of a co-acéited is obwiously
ndenet of o very weak tppe. T deés pod indeed come within (he definition
of ‘evidence’ ¢ankained in 5.3 of the Bvidenge A 1t is nat reqnire to be
given on cath, oot in the presence of the accused, and 0 canoot be tested
by coss-exammation”; and secomdly Hericheran Kirma de Jagia Hajem v,
Seaia af Ethar, [1964] 6 5CP. 623 in which Gajendragadkar, ©7 speaking For
the Constituling Bench stated that “though a confession meativned jn s, 30
ol the [edia Evidenee Act is nol evidence as defined by 5. 3 of the Ad, il
ts an element whick may be raken into consideratiun by the criminal cowrgs
wod i Lhat seose, it may be dewribed as evideoce in 3 non-technical way. -
But 1 dtaliog warh 4 case againsi an acopged person, the courl cmnot ster;
with the confession of 4 coeaccused person, f most bogin with odher
ewdence adduced hy the prosecution and afier i bas formed its opicaon
with regard to the quality aod cfizct of the zaid evidence, thea it is
permizziblz o turn to ibe conlesson in ordet 4o Jepd assurance to the
comclusion of guilt which the jwdicial mind is abour to reach oo the said
other evidzoce”,

In continuation of his argvment, the learaed senfor couonse]l lias
sireased] thal 2 police officer can easily (iod be own favourie infomoer,
record hix comlussinn implicating whomsoever he wanty and all thoce
persodg, forlai their life and liberty onléss they prove the sontrary, mamcly,
them wnocence, which is an impossible burden to discharee and s thar
seate fection 21 (1] (c) is subversive of all civilized wations of justics aed
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Mr. Harjiuder Sangh, the leamned counsel suppbementing the angu-
mengs of 1he alher coupst] cted Lhe decisirn, namely, Oipa Fellis v
Brarthagy Municpal Comportion, [1985) 2 Supp. $CR 5T, wherem it has been
nkrerved that "if o law 35 found o direct the dong of an act which is
fosbadden by rhe Conslitution or te campe], in the pecformance of an Ad, E
the adepivn of a procedore which is wngermiczille onder the Consing on,
it would have to be sorock diwn® and alse made reference 10 (5 £ F
fopeppa ¥ dtere of Tame! hiode, |1974) 2 SCR 343; {2} Marclba Fandhi
(ropral: (3} M. Hosker © Btate of Mahonsalira, [19749] 1 SCR L0, (4)
Sumif Batea v. Dalke Admeinisieamon, [1979] 1 SCR 392 {5) Xitg Ram v Suqee C
af LR, [19%) & SCR MWR5; (d) Hurmivarr Khoioms v Hame Secrenae,
Juwre of Edvar, Petmey, |97 3 SCROS32, (T) Husswiera Shataos §F v,
Heweret Necretgry, Store af Bihan Pard | 1999) 1 SCE 31 {8} Sl Baerer (7
v Do Acteueugration, | 1990] 2 5CE 55T, (90 Jorly Geonpe Vergheie v. Bank
of Cochin {1340] 2 SCR. 913; {10} Ko Lad Lokshor Reddy v, Srane af
Fecrsters andd Keevierair, | 1980) 3 SCR. 1338 and {10} Francis Corafic Mudfin v. 1
Adncerisratan, Urion Temitory of Delhi, | 1981} 2 5CR 416,

Cho the dictum laid dipvn 10 the above decisions, he conclmded by
saying thut worcascoatdeness viliates not only faw bat also the peocedore
i dike and, Wherefore, i is crsential that rhe procedure prescribed by law E
tor deprrang a person of Bis lundamental right must contarm b the norms
of yastice and Fairplay.

Adl the counze] who challenged the validity of the provisions of this
At made similar submissions ac thar af Mr. Iethmalam aod stat=d o
chopt s that Section 15 of the Act gives a death-knell or 10 the very basic
peinciple kithero recogresed and foflowsd that o confersiun mady. before
a pieee affwer wader uny corcumstance as well s o confession 0 a
Magestrale oy third party while a in police ewstody @5 tolally inadmissible
and that such confession cannot be proved s spainst o person accused or
any uficna, 3

The learned Adlitonal Solicilor General sirains his cvery merve o
ewetChbew the above acgument arteculating thar the: constitulional validicy
ol 3achion 13 15 (o be determined on the hasis of the compelence of the
Farlzmen 1 vary the procedme which s jusl and {ar in the factz and
circumslinces of the situatino with which the statole wnds 1o grapple and  H
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no oa the toucl-stone. of the Evidenee Adt. This Sectict, acemding o him,
contaiar o significant saleguward by vesting the power of teeordiog cunfes-
sion in sepenor police officer in order to proveod any misuse op dbuoss
which saleguard has bego approved hy this Court i Gurbechiar Suigh v
State of Boerbay, [1952] SCR 73T ot M0 whercio it has heen held thal o
law which contains an extravmdinary pracedire can be made b mest the
exceptional circumslances atherwise (he porpose and object of the Act
wiuld tre defeated.

Camang o the intrinsic valoe to be arisched 1o the evidzoes, i1 has
been sadd by Addibenal Solicitor Gemeral that Whis Section does nol Tay
divam the probate value of lhe wnfession nor does i indicate dhat
copraction can be based an confessinn alone mede before a pulice officer,
He contmues to state thal the prokalivie valoe of the confesseons s ket
the Cowrct 1o b determined inocach cass oo it own [aats anel girclomsten-
ces. Then he rew ade atteition bo Cortaim provisimes in VaTims stalotes
et pgweniog |he officers specified thergin 2o secucs of atrest e alfenders
and o record slatements [romm thoeen which statlements are held Lo e
acdmisatkle. in evidency, in criminal proceediog as agamst them by podicial
pronouncements o (he varoos High counts and this Count Thise beng;
(1) &ectiom 12 of the Railway Protection Fores Act, 1957, [2) hections 8
and O af the Rabway Froperty (Unliosfol Poesescon) Acl, 19, (3} Section
103 of Customs Act, 19625 and (4] Sceno 33 of Foresign Exchanzs Regula
Lo Ak, 1973,

I et wn analyse Section 15 oy amended b Act 45 of 12 and
exarmine the merit of the contentions of the respective pades with refer-
ence o certain relevant provisines af the Constitution, gensrab procedund
lier and Banlenoce At

sechinm 15 of the Act. a5 amended reads s frellnws:

*15: Cortain confessions made bo police afficers t0 be taken Joio
coisideration -

(1) Matwithstandimg anything o the Code or e the lodian
Evidence Act, 1872 (1 of 1872), but subjoct to the provisions of
this geclinig, o eonlessicn made by a person befice a polics officer
nd lower b0 rank than a Supenniendent of Foliee and record=d
by such police offlicer gither in @itk nf 0o any mechanical deace
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like caiseltes. Lopes or soundd ragks in the Wil of such person or
co-accustd, abvllg ur wspinater for wy ofteoce onder this Act
of roles madke thergynder.

Provided thal co-accused, abetior ar conspirator is charged and
tried in the same case logether warh thy aeciged.

(2) The police officer ahall, hefore cecarding any confecsion onder
sub-roction (17, explain tn the perton waking i that he §s pod bound
o make 3 confesivn and dat, i e does sa, it mway be weed as
evidense apainst him and sych police olficer shall ool recoend woy
sach confesdon unless stpoan guestinning the person making it he
has reacon fo believe that i i being made voluntaciy.”

In recvrding @ confession by a police officer, the sad palice afficer
wider Rule 15 of the Rules mads under the Ao his (o observe samc Iegal
formalitics aod cotaply with certain conditien. I the confession 15 reduced
int< writing, then uoder sub-ruls (31 of Bole LS, the saidd confission shuuld
be signed by the persan making the confession and she podice officer who
records the confessian should sppend 4 certifiate as sequired by the ruke.
As the Bule 15 has to be read warth Secteon 15 of the TADA, we feel that
it wonld be necessary to reproduce the fule qo that the legal formality 1o
be observed may be propetly madeestood.

Fule 15 of ihe Terrorist and Drwgdave Activities {Preveotion) Fules,
FHET 15 3 Tollows;

15, Recording of conlersiom made rp palice offw'ers - & confession
made by & person before o police officer apd cecorded by such
police officer wmler 3ection 13 of the Act shall invariably be
recorded im the lwngwsge in which such confession made and o
that is ool praciicabile, in the laoguage nsed by such police officer
for olficial parposes ar in (b language of the Desipnated Court
and it shall form parl of the reoaed.

{2} The confession so recordeal shall ke shenin, read of played
back to the person cancerned and f e does oot sadecstand the
language in which it is recorded, i shall be inierpreted to ham in
a Japguage whith he woderitapds ancl he shall be al Tkerty
explain or ald W his confesscmn.
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3] The cnnfession shall of 115 in eriting, be-
{a) signed by the person whi makss the cemfession; and

(k) by Lthe police officer wha shall alea cerify wdsr his vwn
hand that such confession was taken in his presence and
cecarded by him aod that the seeord coolains a O and oras
asgaunt of the confession made by the posan and such podice
afficer shall moke a memorandam a¢ the cod of the confession
1ir the Faifownng £Eect:-

"l bave e¥planed 1o fname) that be is not Bound Lo wake a
eonfessivn and that, i by does 50, any confession be may make be
uied a5 evidonce apainst bing and 1 belicve thin chis conlesson was
volunfarily made. It was taken in my prescnee and hearing and
recorded Ly me and was read over to the porson making it aod
admitted by Bire €0 be correct and 8 contams a fll end true
zoccount of the siatement wade by him.

Ed/-
Palice Olficor”

(4) Where the confession is recorded wn any mecbaical dewe,
the metnorandum referred 1o i@ sub-rule (3} in so Far ag il ds
applicable and a declaravgn made by the person makiog the
confession that the said eonfession ceearded gn the mechamcal
device has besn correctly recorded in his preseoce shall also be
cecarded Jn the mechanical device at the end of the confession.

{7 Every condession recorded wader the sanf Seotign 15 shall be
zent Tortowith ko the Chief Metropolitan Magistrate oF Lhe Chpef
Judicial Magstrate having furisdiction over the arca i which such
conlession has been recorded and soch Magsiraie shall forerard
the recorded confessinn sa regeived o the Desggnated Court whick
may take cophizance of the offence

Helore proceeding Pucther, we may poml gur that Section 21{1He) i1

respect of which some angument has besn advipesd is ommitied alang with
Secton 211%(d) by the Arcodiment A I3 of 1993

In aur Constivalion as well as procedurcal law and Law of Evidence,
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thore acc corlain guarentces protecting the right and Blbcry of & porson in
a triminal proceeding and safepuards in naking wse of any setestet mady
by bim. Article 2003) of tbe Constitution declares that ‘Mo person accusced
of amy wffience shall be compelled 10 be 3 witness against himsclF.

Adicle H(3) of our Conctitution etsbodies the prancipbe of pratee-
taon agaanst compulsion of selfincrinpaticn which 335 gne of the [undumyn-
Lal vonoms of Lhe British System of Crimioal Turispaudswes amd which s
twozn alopted by the American System and incorpictaied in (he Federal
Acts. The Fith Amendment of the Corstiofon of the Limited Stales of
Awmerica Provides, "No persos shall be held jo ancwer [or a capital. or
atheranse infamous come, waless fmoa presentation or indictmend of a
Crrimad Jury, cocept in cases mising .......... oor shall be compellcd moany
criminal cuse 10 be 2 witness agast Tim ... e,

The alwees principle is recognised to a suhstasdial exteot in the
Craminal adoviaistiarion of quslace in owr counley by incorporaling wa wius
slilulory prasvasivie, COng ol the vomponents of the guaranies caocaioed s
ATl 2003) of the Consaicwtian is thar it is 2 prolecion agamst compalsion
respliing an the accosed of any offecce giving wwdence against himsell.
There arc a pumber of owtstanding decisiems of this Cowel in explaining
Lthe ammcndoent of Article 20037, We fecl that o wauld kbe seffuc oF mene
referenue is made 10 some of 1he judgments; thime beimgg (1) M.F, Sharma
and Ofedes v. Saungh Chamdra, Disidce Magseraee, Dol aved opher, |19%4)
SR A07Y, (2) Rape Nerpyonda! Aeasial v Mareck, [1961] 1 3CR a1 (3}
Slare of Bormbhay v Karvar Kol Opheel, [1'2] 3 SCF 10 and {4 NMandial
Satpnathy v, L Dawi ond Anecher, [1978] 2 500 424

Achicle 22 {1} aml {2) confer cengn cighns apon a person who has
baco arrgsigd Loming 60 the promisions of Caxle of Criminal Procedure,
fection 161 smpowers 2 police olficer making am invesUgation to examing
ogally any person supposzd (0 be scquaind cd with the frol and droumstan-
ces nbthe case and to reduce inlo writing any slalemeot made Lo bim io
the counse af such examination. Section 162 which speaks of the use of 1be
slatemem snoleconded, slates that no statesent reconded by o palice
afficee, if reduced o wriling, he mot <3gned by the person making it and
Lbat the satement shall not be wsed for any purpose save as prowidyd in
lbe Crde aol the provistons of the Evitdence 3ct. The ban imposcd By
Sectica W2 applivcs 10 4l ¢he statenaenty whe her combessinmal ac atherwise,
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wade 10 a poluee offweer by any person whether acewsed ot oot during the
cautse of the ibvestigation under Chapier XII of the Code. But the slale-
menl given by an accused can be wsed wn the mynner provided by Sectnon
1435 ol the Evidence At in cise dhe accused examines himsell @ o wiones
for the defence by availing Secuon 315 £1) of the Code cocegspomling ro
Saetion 3414 af the old Code and Lz mve evidence on aath n deproot ol
Vhe charges made against him or any porsoo charged Legethie wilh bicy at
thi: same Lrial,

There v a ¢lear cmbargn in making vse of this satement of an
accused given g a potice offuses onder Seclon 29 af the Evidence Act,
accardiog Lo which, no confession made Lo a police offscar shell be proved
as against 1 person accused ol any offsnce and onder Section 26 according:
tn whith no corlession made by any person whalst he is in custody of a
Phice plficer pnlece it is made in the immediate presence of 2 Magisirate,
shall e ponved ag agains sich porsom. The onty ccoeption i prvco woder
Seclion 27 wlicle aerves st 3 peoteciion o Secnions 26, Seclien 27 ono-
templates that only so much of information shelber amouwnts to confzssion
o aacd, Ay relaies st ly o thee Toct thereby dscovered, in conssguence
of that informarian recoived fotnl & person aceused of any offeoce whilg in
custody of the police can be proved as against dthe aecosed.

In the contest of the matter under discussion, wn e proviods
4lso may be referred to - namealy Sections 24 and X of the Evidence Aot
ancl ection 164 of the Code.

Secnon M of the Bwdenmee At makes a comfession, cavsed 1o be
nade Before any attborey by an accosed by smy imdegement, (breal or
promise, irrclevant i a criminal proccediog. Scctian 30 af e Evidence
AL s L the cilect that a confession meds by one of more person, affecliog
himself and zome ethers jointly ried for the same ofience 15 proved, dhe
Cort may Lake imto consideratiivn such conlession as apainst such other
frersans a5 well ag The maker of the conlisssion The explanation 10 the
Scenon feads that ‘offcoce’ a2 weed i this Zection iacldes 1he al=iment
af, aF altempr 10 comaul, he affence,

Scction Lot of the Code spraks of recording of confossinns and
slalements by Magistrates, specified in ihat section by counplving with 1he
legal formalities and obzerding Lhe statwtory conditions including Lhe ap-
pendage of 3 Cechfeae by the Magistrale, recording the conlession as
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contecmplated under sub seotions (33 w0 40 (herzat

Though i the ald Cude, there was o specific corlurgo an a0 polisg
affier recording any statement oF confession trade v bam o (T coutze
af an evcstigatinm cobedisd in the maie sub-scctwm (1) of Sectiup 164
wsedly Ly the presest Coce the legal bar is now heoogbn by o separae
prowise b sitheseclion (1) of Section Wi which resels:

“I'reeaded thal confession shall b recorded by a police officer rm
whom amy power of o Magisrirat: has been conferred wndzr any
law o Foree”

Thiz ic a new poovicion Lol convers the sume meanng as cbbodigl
in the mailn sub-seotion (1) of Seclion 164 of the old Code.

Thus. an accused e a preeson aggused of any oltencs i odcered by
the constitational  prosisions as well as the clalolory provisions to the
extend that no sell-incriminaing =tlement made by an accused In dhe
police olliver while be is in cusaedy, cosld be wsed oEainsd such imaker.
The submission af the Additicial Salicitar General that while s coolfeasien
by am avcwsed before a specitied alficer i ber vnder the Railway Pridcc-
rigon Fyroe Al or Railway Property (Unlasful Possesion Aot o Customs,
Acr o Forcign Bxchinge Regulation Act ia male admesible, the speoal
procedure presceibed wnder this A making o eonfexsion of 3 pereon
indictef under the TANA gven to 8 podice officer adlmizsible cunnol be
questinned, is woiynwmer because all the nificials cmprwered W orecord
slatements Wihder st spegial Acls are oot pobice officers o per the
judicial promouncescnls of this Couroar well the High Cooms which
printiple halds the feld I date Ses (1) Stere of C0F v, Do Prasadd,
AR (1974) 8 213G, (2) Balkivhar v, State af Mohaeasfora, AR (LAY B
3T Aerresl Chevectrer Mehre, {16 2 SCE 481, (4) _F'{Ifji"'_'llﬂ'.ll.iﬁ i
elers v Supennterie, Control Sooive ond Qther, [1992] 3 500 2515 (5}
Direcromate of Eefomenren) v [deepak Mahgian and Oeery FT {1494) | 50
200 and (6) Ekgmeharnm v Yiwe af Tarnd ade, (1972 Ml Law Weskly,
Cr. 2nt; {d] W fecl rhan it iy nol necessary to cite any moce tecsions and
swell this judgancut. N

The aheve constitulional and stylulery procedurat guarasee: gid
safeguany are 0 conzonance with by espression, “according to proceiur:
cataldaslod Ty Bow' encheined inAsricl: 21 of the Cnostitutinn withio which

1>
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fobd the principle of just and Tair §rail 15 dcad ot

The pracedure contewmplated by Ardicle 21 iz that the procedore
st e right, jusl and fair' aod oot arbitrary, (anciiul or oppeessive. ln
arder that the pracedure is right, just and [air, i showdd conforme to the
principle of natural justice, that i, ‘fair - play in aclion®.

1 the proccdural law is oppressive and vielates the pruncipb: of just
and Faie trial offeuding Article 21 of the Constitutian ang is discraminatary
violating the cqual protection of laws offeoding Acticle 14 of the Conscitu-
tian, then actaion L5 of TADA 15 Lo oo strock down, Therefure, L has
become inevitably essental to sxomime the Glassi fggtion of offender:’ and
‘clffences’ =0 axs ro enable us in deciding whether Scotion 19 6 violative of
Arterles 14 and 1 of 1he Constituton.

The priociple of lemislatve clazsatication 15 an azcepted princple
whoreunder persans may be classifizd o groups and such cronps may
d:i'l"ﬁ:.n:nlj}' e rreated of Lthere iy 3 reiesonable basis for sk diferenees o
distimclion. Thi el o differcotiaten 2 g ide enacting Tawa diffee cucial-
tog berween diflererd persons of Lhings in different circumstances which
govern oot s2i of persoos or objects such Jaws may nol oecessunily be the
same a5 Lhoee poverning anather set of persons ar olgects =o thar rhe
ruestvin of wncqual treatmieel docs sod really arise between persons
geoveened 1y different covditions and diteremt sec of circamstances.

The limik of ~ahd clazsuhcation must ool be arbatrary bul soeotilic
amdl rational. B muost alwevs test upeo some real and substantal disianeonn
Brcac v seascaialde aod gust relation bo (the opeeds in fespecl of which the
clacrificaltion is mads.

LComing 1 the distingdion made in TADA Act grouang the ferrorists
and distupliomsts as 2 separale class of ulfenders from aodinary comepals
uoder (he novrmal laws gnd The classafication of e offesces wnder TADA
as aggravared form of crimes distinguishable froom the ordinary erimes have
to L tested and deteeoined as tn whether iz distnetion and classifcion
are coastmallc and valid wathin the oo af Aroicle 24 of the Craosnitulion.
JInoordee 10 congder the questisn as 40 The eeasonalieness of due digtineion
and clazsificalion, o 15 necessary 1 (o g accounr the obgeotive for such
dispingdion and chssificalion which of cowene need onb e megle with
mathematical precision. SufTace, if Miere 35 lidle o oo differcnce belwesn
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the persons and the things which have been grouped together and these
Tefi aopl nf the proas, the elasification connod be caid to be a ressonable
wog, To mvaking Abe Jagsification, various factars have to be taken into
sunsidration and cxamingd as to whether such a distinctino or classifica-

don justiies the different ceaiment and whether they subseree the objac
soraght 4o be achiewed,

Thert it 4 caleoa of outstanding jodgments on e whove pringiple
af Lawr aod il is oat necessary o rafar to all those demsmons sxcapt to make
mention ot @ Eew, pamely, (1) Chicasfit Lal v, Uniowe af Bedia, [1230] SCR
268, (¥) Rndinyhed Dl v Jertice Tendeothar, [1050] SCR 279, (3] In
e Specte Cowry Bl [1979) 2 3CF. 476,

As poioted oot supa, the péersoms wha are to be tned for affznces
specified woder the provisions oF TATIA are g distinet class of persons and
the procedure preseribed for orping dbem for the spuerivaled and incensed
pature of offences are usder diffecent classifustion distinguishable fridm
the ordinary criminals aod progeduce, This distinclion and classification of
grouping of dee accused aud the Gffenees to be tried yoder TADA are to
achieye the meaningful purpose and ol ol the Act as rellected irom the
preamble as well as the 'Satement of Objects and Reasons' aboot which
we have claborately deall with w the preceding part of this dpoend.

We have already disposed ol the guestion with regard tor the ooee
pelende of the Pacliament and bave bzld in the earlier part of this judgmecet
that the Patligment has god the lemizlatree competznce to coact thas Jaw -
namely - the TADA and the Special Couris A of 1984, When che validity
o this Section is sorulinised in the above background, we can safcly hold
that lhe procedore prescribed under this Act canoot be 2aid to ke angst,
unfair and oppressive, olfendiog Articles 14 and 21 of the Canstiction.

The learned Additionsl Sabcior Gensral by riviog a comparatme
chart of the provsions of TADA and of the Mortbern ireland Emecpency
Fromswnog Act of 1978 wherein there are vanious provicions akin Lo some
of the provigsons of TADA jocludioe the mode of riad of scheduled
affetices specified tharenmlar in 4 miore stinopent maoaer and the onus of
prool i relation (o offeoces corresponding to the provisioos of TADA
Acts and relating 1o presumption as o offetoes woder Scetion 3 and 5o
on, contended that the procedwre preteribicd voeder (his Al for iiydng the
commission of heinons crimes canm be ssid b be diseriminatory, He alao

k|
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macdy reference rarhe Pooventinn of Terrorism (Temparars Praviskn] Ao,
1954 ELLELY and soemc odlier Acts enacted in India which ars now repealsd
presceibing speoial procedore aod provding severe punishmemis.

The learned Aadditionsl Selcitor Genezal in contimution af his
asguments slaled that the procedore under the soamal pogal faws had
becime grosshy sadequate and incifective to try the distiocl proae of
obienders, ie. terrarists amd disreptionssts for the classified agaravaied
nature Ul olfences and that hiz submigion 35 factitied by e statistics wAlh
regard o the terpodist coimes o Lhe State of Punjab from 1984 0 L092,
amnexcd 0 the compalation of his wriieo 2slemissaon belore the Coort and
the debates and discussion made in the parliament an the lime af deadoc-
tion of the Bill (TADAa}. He placcd ecliance o (L) Or. .05 Kirgre v, Sl
al Pefhy, [L9s] 20K 51, (F Kaiki Keneng Rawer v, Srare of Saurashing,
[1¥52] SCR 455 at papes 447430 (3) Kedar Math Hapoo v, Sreie of Wesr
Boaga, [1954] SCR M ab pages 3843, (4} Stote of Fambgy v B0
Chomartraumvata, [1957] SCR 3™ ar 927 whach decson have held 1bat
stemopency aid harshness of prosizsions are nol For goory o detecerine; {3)
Parnaglal Hr'.r:lg:lwlr' v, [l ..rl,f frdua, Il":-"ﬁ']'] SCF. 233, wherein il hos been
said that mere possibility of abuse 5 nat o wilid geownd fo challeope the
validity of a Stabule; (6} Talib Hajf Husrain v, Maghuker P. Mondkar, | 1958]
SUR 1226 a0 1232 whorew o has boen ruled that fair oial has two objects
i view, namely, it most by Ger o the sectsed and olzo to the prosecution;
(7Y Kungrari fuldhar v. State of Went Bernged, [19%60] 2 SCE. 08 at pages
f31, 154, 6% and (B} AR Rov v Oniopr of i [I98Lf 1 SUC 2TL
whersin if his Teen held that Jihenty of individual has to be subordinated
to the mood of the peopie.

He on thz basic of the above dedom lad Aown i thoese coled
deceanns, concluded that dhe reasonable und scentilc classilivation of the
otienczs and offendecs under TADA Acils canoot be said tn be offendiog
gither Article 14 or Articke 21 sl g sich the contention af the Bearnad
counsel attacking this penvision should be throwm overboard.

PAT. Tulsi, the uther learned Additicoal Solicitor Geoneeal aad The
ather comnsel supporting the vahdity of the provision male a common
submission thut tee contention of Che gonnsel attacking the [egality of this
provision antamounts o an aflewpt Lo forcibly drag the substantive Laar
ttuougl the coiled barbed wires of proceducal Jww 1berchy making the
substanlial Jaw blecding and becoming dysfunchonal and as soch that
contention should be discardud
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In the |.'i|5|:|‘.'|l o the ‘radio decadends’ rr:g:_l.ra_ling the |::gis|;j_1_im -
potencs to coact o law presoahisg a specal procedure departiog [rom the
procedure {or trying offendets in the ovrmal Groumstances Tor achisvine
the ohject of the Act aod (he classifieatinn of "ofences” and olfender o
be tried onder separate penccdirg fur the offences cpeoified - in the
present cace wnder the TADA - we shall examine Lhe rival conentione of
the: prartics ad dedcrming whicther the procedure prescribed under diis Act
wiplates, Arficles 14 amud 71 of the Constilution.

There s a Jine of dedisions o soppudd of e peopusition tha Che
Legiclature is free to make classidication o ‘oficners” and "offenders' i che
apphcation of a statute. We would like to refer Tow of them.

In Aqsbiery Hogpital v, Cases Counly, 19349 S8 Liw EA S at P 13,
hac been sialed:

T Legislature 35 Free ro make classghcalions o the application
of a statule wlich arc rclevanr rg the ll::gis,]aliv: PurCposs. The
ultimaie L2t of validity 25 net whete s 1he classes JifTer bt whather
ibe difereoces between them arc pectioent oo the sobgec with
respecl 1o which Lbe clessification is madce.”

In Crapsent w. Cleary, {1948) 93 Law ED 183 {E) a hMichegan Statuife
frbidiling women being licepsed 35 bartenders awd at the same tme
making an ¢xception in favour of the wives ad Jaughters of the amemers of
hyuwor establishments was held by 2 majoricy of the court oot o Aaolane the
equad protection clause of the Fourleenth Amendne .

Likewise, a city regulation which penhibited adverniging vehigles in
ity sireels, bt permitted the puiting of busingss eotices wpan hwsines:
debivery wehicles, 5o long as they were vaed nicrely G maimly For adve rdsing
was held not to viclate the Foorteeoth Amendment in - “Rantwdy Erpeui
Agence v, New Yok, [19458] 3 Law ED 533 {F). The axoe pdiot was uplield
Tecause the classilication had celation te the prcpose for which il was made
ondd Doapelas, §oremarked that it was by practicat considerations hased on
gaperiense rather Lhan oy theoretical esdgencics that (he question af oqual
profection should be ansaysced.

O cowrse, the Supreme Coacel nf il Unated Stncs bl strock Jown
certain cxemplion provisions o the grooad hat Lhe claswiBoeation was

(i
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arbittary and illusaiy aad did ool rese on uny g_r-:_l-un-:l ]'I.:I\'i.l'lg A [r zand
substantal relation to the object of the logelatine,

Looking back an the caning aed senpe of Arnicle 14 of rhe Con-
sttution of india, thit Coont bas readercd soveral pdpements absaor e
prinople and policy of equaliy ensbrined dwescia.

Fueal Al Jin Seare of Bowebay v, ANV Balsare, AIR (1951} SC 338
at 326 wpproving Lthe seops of Aricle 24 discussed in (ke cass of Chfranjer
Lar v, Union af Iedia, {1950] SCF. 45%, has laid down seven propositions s
Ecalletars:

"L, Tl presucoptaos is alwaps e Favowr of the coaslitwtionabty o
4n enzctment since iU muast be assumed that the legislatuce woder-
stancds and correctly appreciates Lthe needs of s awm poople that
it bwas ore alirccied Lo problem: madke mamiest by expericnce and
itz dizerieninatinns are hased on adequate prounds.

Z The presumplion may be reboned in certain coses by showing
teat o the Face of e stanste, there s fe clasaficatvon 20 a0l and
na difference peculiar to aoy adividwal o class abd nog apgrlicalls
to any other individual or class and et the faw hits ondy a particular
indradual or class.

3. The principle of equality dozs o mean that every law sust
have universal application for all persons who are not by natuce,
artainmen] of circumstances in jhe same pasition ansl the varying
nceds of different classes of pecsnos nfen require separate freal.
e,

4. The principle does med take away from the Slafe power of
classifying persons for legitimate porposcs.

5. Every classification is in same degree Liksly 1o producs some
neguality, and mere producticn of inequalbily is nat encuph.

o IF & Law dzals cqnaly with members of & well delined class, it
2 ol abpcaan, gml i 15 not open L the change of demal of cqual
froteetion e the geound that 36 has oo appheanion oo ocher
PeTa0ns.
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Y while ressnnable classification is permissible such elassificatigm
muad b hased wpon wome teal and substantial distinetion bearing
4 reasimatde and just relalon 1o the ohject sought to be attained
and Al classificnion cunet be made arbitracily amd without any
sbpRan il brasie.”

See alwn Cudsnderorad Law By Prol By Edn. | Page 578

~ Keeping the above propedition, wa, have W deckdes whether Lhe
provisions of Section 13 of the 1987 An (TADA) contravens Articls 14.
Trug, if the classificatinn i shown 13 he arbicary and snreasonahle and
without any subslantial bazis, the baw woukd be contrary 1o ibe oqual
profecteon of Taws: Ty Armichs 14,

Heligng e was stroogly placed aw the daciion of this Cogrt in Siae
ilf Wear Bergod v olover AN Seekar (som a) by ol the counsel dlacking this
prowision. In tha cbocision, the validity of (ie West Bengal Special Coucls
At was impugocd. The ubjed of that Ao as declared inodwe weamble was
"tar provide dau the speedier vl of ceclain difences”. Section 3 of the Act
empawered the Stare Caoveeoment by nodilication in the official gazeite o
gunzlifulz special cowrts, and Section 5 provided that .

"A spevial Courl shall try such oifesces o classes of offences or
cates or clasess of cares, as the Stale Giovenment may by weneral
or spccial order in wniting, dicect”

A procedure different in several vespects from that faid down by the
Code of ¢oiminal Procedure for orial ws Toid down by the Act. It was
comlendued thin Seclion 5 was unconstwwional inasmuch as it contravened
Artich 14 of the Constitution. It was held by 2 mujodty of the Court, the
Learncd Chief Juslics dus:m.mg that Seddiom § was vodd as it contravened
Artich: 14,

Fazal Ali, J a0 his separate jndagment while disposing 1he cualtolion
that Seacton 3w sclfering Beom onconstilubonality observed -

“Thers is nothing sacted or sacrodanst alisul the test of reasnashle
classitication, bul it undoubledly proved (o be a wseful basis for
mecfitg wliaeks no laws and offical acts on the growmls of inlfr-
wgement of the cquatity principle ............ o my apinion, it wilk

A

be dangerous be imtroduce o subjective Lest when e Arlicle nsel]l B
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lays dereny o elear and abgectme Lesh .. L I SEETRE
io me thal 5. % of the Act, qar ar tean |I1.|l parl |:|[ i 1.||."||h which
dlone we are concerned in dhis appeal, does offend apmngt A 14
af the Conshilution and is Ltheretors uncanstioutional and wad

Muhajan. |, agreetng wath the judgment of bBuokherjee, 1. svpregied

hiz vaew this=-

“The prcsent statBle suggecsls no reasonable basic or classification,
either o respect of cdffonecs orin respect of cases. It bas leid down
ot yardstick of measure for the proupiog etther of persons or of
catrs or of offences by which énsc whi are onside Lhe punics
of the Special Act. The Ad e left thy matlzr entitaly ta the
wnregneluled discretion of the proviocial Gesvernmend L.,
Bvens il ir be s thal the statute on the face af it o oot discre
tionary, i 35 &0 o s e ffeel g operation inasmuch as i vests L
the cxtculive Government awcegulated officiul discretion aod
theeefure has Lo be adjudged uncaostitoional.'

Mubherjer, J, in his separate judgioeot bas said -

"But wleco the stafuie ilsell makes @ discrimination withnut any
propet of reasonahle basis, the siatote would be invatidated For
being in conflict with the cqual pentecton clauee, and Lhe question
@5 [0 haowwe 3t i aolaally worked out may not necessanly be 2 mat=rial
fact for comsadgrabicm. As | have caid already, in the presenr cie
the dizctimaisiation erises on the lerms of the Act el The Fact
thit i pives worestrained posee ro the Stale Goveroment to seloet
m any way il likes the particular ¢ages or offences which should
g to 3 Special Tribunal and withdraw in sich cises the protection
which the accused normally enjoy onder the chimigad faw of the
cauntey, 15 on the fuce of iU discriminetary.”

The 'rano decidandi’ of chis decision was thal Section 5 did qut

classify or Ly down any basis for classificalion of the cases whh may e
divected tx be 1med by the Special Coael, bue Jefy 31 to the uncoatrall=d
dircretinn of the $fale Cicrernment to dircet any cases which it liked to be
fried Try the Special Courr

The above decision, o ow view, cannd by availed of for striking
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divars Section 15 of TADA Act hecause the classification of “offeicders’ and
‘affences’ to be tried by the Designaned Cowrd onder tbe TADA or by the
Special Courts under the Acl of 1984, are aat le® o0 dhe arhitrary and
whonntrolied diserctbnn of the Ceptlepd Giavernsncest bt the Act iself bas
made a delineated Jacsilication of 1be offencers as wrroosts wnd disrup-
Nionists in the TADA Acl and Lhe terrocizts under the Special Couorts A,
1064 an well us the classification of offeaces uoder bolh Lhe Acts

Theretore, the complaint nf incorporatoen of iovidiows discrimination
in the Act has wo be tursed deams. AD that the Court bas to see arc whetbers
the power i8 wsed for any exttancous futpose e, o say oot far achigving
the ohgeer for which the power o granled and whether the Ag (TADA)
hus been made on groumds which arg non geeminog o1 relevant ta the policy
and porpose o 1his Acl aod whether o s dwemiminatory seoas W elleodd
Arficle 14 o oor considered opinion. the clussilications huve Tational
nels Wilh Lhe object sought 10 be achieved by 1he TADA Acisand Special
Courts A and consequently there s no violaton of Article 14 of Lhe
Caosiiico.

The next question is whether the procedure in recording the confec-
5101 is just and Fair.

The coungel wire severly enbicat of thi mode and method of abtsn-
i.l.l.g a oodeasann Irowo ane goedsed P rsan. Aﬂn}rding iy I"l:u;.r:lr the Lpares-
sive hehavinwr aond cxccssive asked alwse and misuse of power hy the
police in extertiog confession by compelling the accosed 10 s.péak under
the untedd pain by wsing thard degreee oethiods with diablical barkarity an
utter Wobahom of huran nghts, cannet be bost sphl of or consgmed o
vblpaon and 1the Courls sould oot be jusilied by shuwing volle-fove and
turmiog o bl eye to 1he above reality and Jdravaiog & Jegal presumption
that the confession mighy have been obtamed by a Police Offsse nar lowet
it rank than a Supermiteoden; of Palice in (erms af Sedian 15H1) anly in
accnedance wath the legally perassible proceduce, They cagtigated the
coddwel of the podice offieerz i whisking away the acoused cithioo on arresi
v oo alirgemoe cesbsly from (e Cowcl [0 a0 unknown destimalion or
uainiiuterd premises for citodial interrogalion in order o gel compal-
soey selfaoceiminaung statement 4§ 3 source of proof o be produced
biefore 3 Cowrn of Law.

This Cowrt an several nocasions his awarded exemplury compensa-



alt SUPREMECOIRT R EPOE S [1494] 25 LK.

tigm g Lhe victims at ehe bandy af the police olficials whick can b lestificd
by a senes of pronowocements af this Ot

As we hivee Tepeatedly pointed oul swpras, i L fs shown to the Conrt
that & confession has been extorted by illepal means soch as inducemenl,
threat or fwetaisk s conlemplated under Secfion 24 of the Evidence Acl
the conlession thus obdained from as zo¢used person would bocome ic-
relevant and cannod be used w0 3 ceieeinal procesdiog as ageinst the maker.
It way Tee recatled that Sectons 330 and 331 of the Indian Penal Codo
provide punishmenot to one wha voluntarily causes hurt or gricvous huet as
the case may be to extort the contesgion or any iformation which may Lead
wo the detedion of an offonce or misconduct,

Thos the Consritutinn ag well as the statoeery pgeedural B and
Law of Ewdence condemn the conduct of any official in colarting o
eonfessivn or information wader compulzion by using aoy thied depeee
methadd:s.

[ this i:n:l-nm:-ﬂ_inn, we would hke 1o rf_prm]uc: tbe view ol the
Mattomal Police Comeniprion (Fotrth Report - fore J980F wilh regard to
the admissibibity of ¢onfescion rmade te a police officer as evittence, which
i5 10 the following effed ;

BTN v e THES total Ban on {be entry o a
confessicoal stateenent recarded by a palice officer into the area
of judicial procecdings has placed the polics at a great disad.
violagre as comparsd ko scweial miber enforcement ageneies who
alsn handle investigational work leading b prosgestion in Couart.
This presasvnn o (he Evidence Aol shich was enacted un 1872 beacs
redevance to the then sdusiion in which the police were practically
Lhe aoly enforcement sgeney availuble 1o the Goveroment aod they
had acquired potosiety fin (he adoption of several gross mak-prac.
tices iovolving torture and odber pressure lachics of an eorcme
mislure to oblain confeesions from acewsed persons. More thao 106
veirs have tolled by since 1w Wie are aware Lhal e police are
sl o wirally free from adnfiting questionable praciicas while
inlerrogatiog accused  persons, bul one capnot possibly denyr tha
the greater vigilanes wnw exercised by the public and the peiss,
ETOwing awarencss of citizens about ther indmdual rights onder
the law and increasing sarocsteess amd commitmend of the senior
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levels of command D the pobice sienctute Lo put down such
mal- pracﬁccs have all tended o redoce 1he prl:.valr,ucc af such
practices o the polies w0 a lesser degree Lhan before
Alter a carefol consideration of all aspects of this l'[ll.l.l:h dl:l:ratcd
questicn we feel that the siape bas arrived oow for us to take a
small positives step towards removing Lhic stigma oo the paliee wnd
make il possible For oy confession made before a police officer 1o
eoter the arca of pudicial proceedings, (if nod a5 subsianive
evidence, at feask s & docoment that could be taken into comsndera-
tion b the coutd o aul of m inguiry or trial in the same ounner
as #od prosded inoregard do case diaries under seclion 172{2) Cr.
P.C. and rhe conlession of & co- accmcd wnder poction 30 of Lhe
Evideage A, We are wso of the view thal (his approach o Lhe
evidentiary wlmissibihly and value of & confession male before a
polce officer shotld apply not anly to the poliee dul 1o Wl persons
in guthority before whom a confession map be made. If the
Evidence Act reflects this approach to confessions, as  «lass, it
would Jargely reowve the prescol feeling of the patice thar (hey
have been vojustly discrionimaled arainst m law.”
“Whatever muy be said for and Egainsd the -i.u'hms.imn with r-:.g.a_n:'l o
ihe adnuqquhuhry aof & conigssion made before a pnln:e nﬂin:e'r W cimmot

awoid hut saving (hat we « wilb the years of expericace heth a the_ Bar and .

ont the Beoch - have freguenty deall wath cases of ateoeity :End “hewtality
practized by some ovecrsglons police ‘nificers recariege e ﬂl.hunm.n bar
baric, archaic and drastic metwd of Irealng the suq:u::tl: in their andery

fr coliset evidence by bonk ar crook and wreocking e -d::cmun in it

favwour, We remotsefully ke 10 siate that on few ocoasions even oustodial
tleaths wagsed during intcrrogation aec hrowughl f0 cor ootice. We are very
much distressed and deeply concerned shout 1he oppressive behaviam and
tbe most degrading and despicable praciice adepted bysome of the palice
afficers even though po general and sweeping condemnation can be made.

In this comnection, we feel it would Be appropriae o cstract the
vigws expressed by Nenooa! fiedicial Commission (Rt Report) discoun-
tenanog ihe cunduct of police in proctising the thivd degres maihods ¢

. Nodbing i5 s dehumanising as the conduey af podioe in
practisang tovtare af any kind un o person in their custody. Police

M
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image im the caownate of the public has badly sutfered hy the
prevalence of chis p!’..'u:‘ti:l:c in 'l.-ur'ru."ing -e]t-.g_rr.l;':: rver several YR,
We aole with concern che inclinationl of even same of rhe super-
vizory ranks bo countenance the practice in a hid o achieve quick
resulie by shart-cut methods. Even well meaming officers arc some-
time drawm wwards thicd degres methnds boeause of the cxpec:
tatign ol zome complainants i individual cases (hat the suspects
namnea | by them should be questioned by the polace with some kind
of pressurg e

Though we at the first Dupression thoughr of sharing the siew ol the
fearnsdd counzel that it would be dangerous ta make o stalement given b
a pulice officer admisaible (motwithstanding the legal position makiog the
cunfession of an socused belore the police admissible in some advasced
cormedtics Tike Tlrired Kingdom, Limicd] States of America, Australia and
Canada eta.) - having regatd o the legal compredence of the Legislames 1o
make the dzwr prescribing o difterent maode of proaf, the ncanineful paee-
pose amt olject of rhe Tegislinion, the gravity of werorizm walzashed by ibe
terrorists wnd disrupoioacts cndugeniog oot aoly rhe svencignly and in
tegrity of the coustiy Tat alss the oocead bfe of rhe cinzens, anad the
reluctance of even the viclims as well as (be public in coming forward, al
the sk o their W, o gve evideney « hald that the impugoed Jecioo
cunnok be said o bo sulfering from any vice oF uneodelioticasalicy. To Facl,
i the exipencies of cerlain satualion warrant such a legislation then it s
coostitilinally peemsaille s ruled moa eember of decisions of this Caart,
proevided oone of the fundamental rghts woder Chapaer B af the Constite-
fion is infringed.

In vigw of the legal position vesting aathordy on bigher polics officer
to record the confzssivn hitbe o enjosed by the judcial Hlicer in Lhe
nodinal pracedure, we slare thar there shauhl be nd hrgych of procedure
and the accepted nowans of ceeording the combession which shold reflect
only the true and volontary steteeocel and 1heee shauld Te o room {or
hypercriticism that the authority has abaued ao avemied confussion s 1
source of proeod irrespeciive of e prah and creadiatabing a5 ol coold be
iconically pod chat whea a2 Judee remmatked, "Am [ aed ro hear the frulh”
the prosecution giving a startling answer, "No, Your Lordship 5 o hear
-:‘:ln|:,' the ewdlpnece.”
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AR the Act now stands after ity amiendmen) consequent wpen he
deletion of Fecton 2100 ey, a confession wade by 2 person belaee & pdnz
officer can be eiade admissible n the teial of such person oot ondy us
against the person hut alwy apainst the co-secused. abetior ar conspirator
provided thal e eo-accoused, abettor or conspirator is chasged aml (Qed
io the same casc bapether wath the socogel namehy, the awaker of the
coofestion. The precent posiion is o comformity with Scction 30 of the
Exidence Ael

Under Section 21{1)(d}, in 4 prosccution for an offencs under sulb-
sectipn (L} of Sechion 3, 3f # s prowed that the acewssd had mads a
cowfessoon of the alfence o wey person other than a pohee officer, the
Designated Cuwrt could rase 3 presumplion that the secesed Bad com-
snited such olfeacs anless the conlrary 15 praved. By Ao 43 of 1993, claus,
(dy ol Section ZLCL){d] has agw been omutted. The resullant position 35 tha
L presumplion can bz raised by vhe Desigated Couct againsl Lhe accused
a5 to ofcnces noder Section 3 ae 1he busis of Section 21.

As per Secticn 151}, & conlession can sither be reduced into WTItINg
or fecorded o any mechapical devive Like casseites, tapes or sourd tracks
froami which seands or images <an be reproduced. Ax rightly poiated out
by the leacned vounsel since fhe recording of cvideoce pm machanical
desice cah he (ampered, tailored, tinkered, edited and ¢rased otc. we
strangly feel thar thers must be semné severe safcguards which should b
scrupulously abserved while recording & confiession uader Secrion L5(1) so
thit ihe possibility of extortiog any false eomlession can he prevented (o
some apprediahle exteny,

Sub-section (2] of Section 15 cajoing o slatulory obligateon on the
parl of the polics officer recording the cenfession te ceplain o the person
makiog if 1hat he & nol hound to make a3 confession and 1o gve o Aatutory
warneng that o be docs so it may be wsed as ovidence againgt him

Rube 15 of the TADA Rules impoces cortaw coodilions. on the police
oficer with regard to the mede of recording the canicssion and Fetjiings
the polece offiver 1o make a meworandun at e end of (he coplessinm o
the eflect Lhat he bas explaingd to the maker that he was pot Lound to
tniake the confession sad hat the coobession, if made by birn, would be
used a5 againsl bim and thal be recorded the coolession ouly oo being
satisfied that i was voluntacily made. Rule 15051 requires that zvery

A
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somfeysmn cecirded woder Secivm 15 should be sent forthwith either o
the Chiel Meloopabilan Magiztats of the Chizf Jodicial Mageiraiy hadng
jurisdiction over the arca in which such confzasion his boeen regyrded and
the Mapictrate should forthoith forward the recorded womfession received
Ty him to the Thesignated court takiog cognizance of the offence

Faor (he foregoing discussion, we hold that Sectoon §3 b5 ned [isbile ta
be steock down simes that Section does ool olfeod sither Armicls: 14 o 21
of the Constitution.

Mpgwathstandine oor final conclusion made in relation e the iorcod-
meol ol Section 15, we would hagten tn ald thal rhe recarding of a
cnafession by o Mugedeate onder Sectinn 184 af the Cade = mot cxcludedd
by aivy exclogindsrey peovician o the TADA A, contrery to the Tode b
ran thee vdber Lhad the poduce officen mvesogatiog e case wadzr the TADA
can get the confession or statement ol a person indicled with aoy offence
under any o Lhe primasioms o the TAIRA reconkd by any Metopolitan
Blagastrate, Judical BMagenoale, Excceutive Magistoars o Specaal Exconotive
Mapistrate of whom the cwo latter BMaupisitates are iocludzd o Seclion
16411 by sub-sactioo (3} of Sechion 20 of tbe TADA Act and empoweted
to record conlession,

The net result is that aoy confession or statement of & person under
TADA Act can be recorded cither by a polics officer nol Jower 1o raok
tban of o Superintendent of Polie, in csgrcise of the powers coolerred
wnler Sectinn 15 of by a Metropnlilan Magistrate or Judicial Magisirale
nr Excoutbee Magistrate or Spectal Executeee Magistrate who are cm-
powered Lo record any confession undec Section TM1] in view ol sub-oec-
tiom (3} of Sectgm 20 of the TATRA, As we widl Tie elahorately dealing wath
Section 2003 i the kafer part of thes udement, we da mid ke 0p go e
delail any more.

Howwever, @ waould Jike to [ay down Tollowing guidelines so as (9
ensurg Thal the confession oblained in the pre-indictment ioberrogation Ty
a police obftcer oot Jower in rank than a Supermtendent of police 35 ool
laintcd with any vice bot is in strict conformaty of the well recoznized and
weepted seahene prcciples asd fundatieatal barrwess @

{1) The confeazion sbould be cooprded o a Irec atbansphere i the
saiie lenguage in whoch the poison s cxaonned and as macoaled
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(1) The person [rom whom a confessinn has been tecorded wnc
Sertionn 15(1) of the Adt, should he peodoced belore the Chicd
Merropalitan Magistrale or the Chiel Judicial Magstrate to whon
the confession is reguired 10 be send onder Rule 15{5} alaog with
the origmal statement of confession, writlen or recorded on
mechanical device withowl yareasonahle delay;

(31 The hief metropoltan Magistrate or the Chiet Tudiciy
Magistrate shiuld serupolously Tecord the larement, i any, mads
by the aeebsed soproduced and el his sigmatie and in case of
any complaint of facture, the person showld be dirceted o be
produced for medical examination bedorg o blodical Officer oo
lower in rink tlan of ao Assislant Civl Surpeon,

{4) Botwithatandng angthing contained an the Cude of Crininal
Frocedurs, 19T, no police otticer below the rank af an Assistant
Lommissionee of Police a0 Lthe Melropolitan citcs and clicwhere
of o Dcputy Superintendent of Police or a Folice Officer of
pyvabent rank, should iovestigaic any affznce punishable onder
this Acé of 1937

This is nocessary in view of the drastic peovisions of this Acl.
Mare sp when the Prevention of Corroplion Sect, 1985 wnder
Section 17 and the Immaral Traffic Preventioo Act, 1930 wncer
Soction 13, authorise only a pofice officer of a specificed rank 1o
invesnzale the offénces wider (those specilied Acrs.

{51 The Falice Ctffcer if he is seeking the costody of any person
fowr pre-indiciment ar pre-Lrial imccengation from the judical cos-
oy, st [ile an alfdawn sworn By birms cxplaining the reason naol
anly tar such custordy bt alw for the delay, il any, i szeking the
ke cuslody,

(f} In case, Lthe person, caken for inlerrogadion, g receiph ol the
statulany warning Lhat he is nol bound Lo make a confcssion wnd
that aF Je deves sn, the soad statenent may B2 used apainst bim as
evidence, ssseris bis right b silense, the police officer musd resprat
bis raplt of asseroicn withoul makiog any compulsion Lo gve

H
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statemenr of chsclosure,

The Cenersl Government may ke not of thess purdelines andd
tncrrprorate them by appropreate ainendmetz in the At and the Rales,

Thaugh it is catively for the Cowdt 1mang the ofence to decede the
question of adnsesibility or relisbilty of 2 confession in its judictal wisdown
stractly adheqing to the: G, it must, while sa deciding the question should
sabisfy Ml that there wis o trap, wo track and fo imporiune secking of
wvidence during the custimdial inlecrogation and all fhe conditions required
are fulfilled.

Tn veder 40 ensuce higher level of scrutipy and apduzability of TADA
Acl, there must be 2 Serecning Comnittee or a Review Commitles con-
stitwtred by the Ceniral Gaverdmen! conaistitg of 1he Home Seeretary, Law
Secectary and other ¢oncerned Secigluries of the varices Departments to
revicw all the TADA cases instituted by the Centeal {50vernment as wel]
ax Lo have  guarierly administratie review, roaewing the Siates’ action m
the applicaticen ol the TADA provisions in the respective Srates, and die
incidenral questions acising in relation thersto. Samilarly, there must be &
Sreening oo Hewew Committes at the State level soastitutzd by the
respeclive States ¢onmsting of {be Chiel Seccedary, Hane Secredary, Law
Secrotary, Director-General of Police (Law and Chreler) and otber odficials
it the respecitve Gavernment may think jt fit, to review the sclion of the
enforcing authoritics under the Act and sereen the cases registercd woder
the provisions of the Acy and deeide the ferther course of action jo BYery
maller and o om.

Section Moof FIET Ao

Much argoment war acdvanced stating hat Section LA{LY i5 wiclarive
of the provisioms of Article 14 of the Conditrion on the grownd thal this
pravizkon desiroys the guarantes of an open trial and the provisi therelo
trinalers to the public prosecutor the rghts of the sceuged as webl as o
the public in deeoanding of the cases in NRkoness 0 conformity wilh Falr
trial 1 the discrenion of 1the Public Proseentor .

The leatned Additimal Solicitar Geaecal made o detailed ATEuILE s
Opposing an sitak made againgt the waludily of this prosvision and refied
upin the observation made in 4.4 Ray's case (sapra] 10 Lhe =fcer tha
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"'The night 1o 3 pieblic real is nol one of Lthe puaranteed nehts undzr our
Constitution a5 1 15 wndet Lthe ?th Amendment of the Amencan Constitu-
tion which stoutes 10 persons charped with tnimes, a public, as welf as

specdy, toal '

While dispwiing a similar yeestion, the Full Beoch of the Funfah &
Harvana High Coort in Binagd Keur {supra) steuck dowm Scotneg A0 as
offending Article [4 of the Coostitution holding that Section 3617 heis
no disirction ta the Cort an the mattor of deciling as 1o whether 1the Coan
iy 40 by keld in pubihe: wor an camera and also does not prosade any guidelin:
o osirwd Lthe public prosecutor as tooin what cases be should demand
npen Ol

P dredhr, the frials are trabiviemally gpen which s an imdispensable
sutribute of the crieoal justice. This charactereslic Mowed ool merely from
Lhi pulalic interead n reciog fairnizss and proper condset o the admenistra-
Lon of ciamepal farak, bul, moce inpurtann, the "therapeonc valoe™ w the
public uf secing its criminad Laiws o opetation. pucging the society of the
cuatrage felf with the commission of many ctimes, convincingly
demomstrafed why the fraditson developed and i3 miontaioed. This is the
acgepied practice of puaranteeing 2 pobhc trial o an wcwsed oz haang ils
cueds s ibe Englsh Comatina Law bentage. Bot, hovasver, thowgh i s an
mdispeasable sttribuee of (e oricidal justice, o exceptrmal greomstances
there canhod 1w aby 1:?,3[ Tvao n hah‘ing the pral o camers, Thqrugh rhe
crivgital justice prevailisg is cur counity recngnises and accepds the prag-
tice af aoly open tral, teere i at exceptod bn 2uch inal a5 contemplated
under Section 2372 of the Code of Crmnimal Peocecdare falliog undee
Clumprer X¥HD witkh captionn “Trial Befoee a Courd nf Sessioad wuck
provides an exeeaplions i we geoersl pragiice. The eelovanr sub-seclinn
reads !

"Every trial under this sectioo shall be beld o camera if either
panty (hereto 5o desices ar if the Court Lhenks Lt 50 to 0.

[lnder the “Cromeeal [_:nr-:::rl."'l.zaiﬂns A% M r.m:|l,i'|ri¢5 ancl Arials' r';.l‘.inh-, Unler
Chipter XXIY tbere s a specific provision, namely, Section XXV rhere
is a speciic provisen, namecly, Section 327 with a capiion *Courl ta be
npen’ according w owhich the inguiry and ial of wny olfesce shoold ba
held in an open Coorl, L3 whick general puhlic ooy have aecess. However,
oeder the proviso Lhe discrelion is given in the Peesiding lodee or
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Magistrate (o regulate the poblic asnerally, or any person n parficalar in
having accces 43, of be or remain in, the room or buddiog osed by the
Court. An exemption js given for the open court riak bader Section 32702}
widch is as follaws ;-

"Malwilivlabding anpbing contained in sub-section (1} ihe inquiry
g wmd tragf of tape of s offence onder Section 37, Secting
3764, Juclisn 3T5-B, Seolion 37-C ar Section 376-D of the Todien
Penal Code (4% of 18600 shall he conducted in camera.

Frovided (hat the prasihng padies may, il he thinks fit, or o
an application made by either of the partiss, allow any narlicular
porson to bave access w0, or b or remamn i, the fooem or huildiog
uweed by the cout”

We fecl that na dedailed discossion agaimst Lhe challenge of Scctino
1601) b5 requiced since 3 new seb-Sechon 1s fubstitufed 1o the ariginal
Section 16(L) of the principal Act by the Amendment Acl 43 of 1993 The
aow sub-cection reads thos

"Wotwithstanding amything comtdined in the Code, the praceedings
under thic Acl may be held 8 camera if tbe Desipnated Court 50
che siren "

Ry this new suhstinsted sub-secticn oow the discretion o5 given (o the
Desyrnated Court cither o hald or not te bobd the proceesliogs m cimera

1t iz the furlher contentina of the counsel that the remarming sub-sec-
tions af Sectios 16, save sub-Section {13 of thal Secliuo atnpower 4 Cowr
ri keepr back from the deflence the nivnwes and addrecies of the witoesses
withaut #hich the accused comnol preparc his defooce or succossfully
defend himsell an the tical, The olpeet of the ctosc-examination, acoodding
to them, in such crcumstances, ledomcs furile and impotent. 10 coniios-
tion, it has been urged that Section 160 and (3} of Act 1957 empower (he
Dresignated Courd o take measures for keepiog the identity and address of
witnesses secrel amd 1o sste divcctions for scouring thag theic ideatity s
oot disclosed and thil theese provisions turs a wiat wnder the provisions of
TADA into a farcre,

Bdr Tarkunde states ihak §C is troe that in some cwses Lbe salety of
wilnesses cenmiees Lhe aon-disclosure of the sdentily of the sarmesses, but
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al the aame time the cross-cxamination of witness is liable o be lagely &
ineffrutive af their identity is aot koown 1o the avoised and his conngel. He
upress that a proper couiss noust be thal when the DCresigmaled Cransd
finds vhat the pdentity of witessses capnol safcly be disclosed, the traal
choutyl e dropped and fhe accosed may. o Lhe aurhonty so decades, be
detained under the Freveouve Deteation Law

Witli reference Lo the stgueacats refating Lo sub-seetion (2} of Section
16, it has heen submitied by the learned Additionad Soliclar Geoeral thal
the Legislanite has mecely repulated whe vight of fuir trial and the cight of
acensed to effactively delend himsedf keeping in view Lhe reyuiremeants of
the silualion prevaliog io LerroTisls affected areas where Lhe wiinesscs are O
liwang in 2 ceign of lerens and are anwallisg o depose aganst Lhe ferdorists
il Courls for fear of tetibution or reprisal. Stating ibat rthe nphr of
CIOGS-EXETLnidian 5 neither absdlute poc & constitolional right, 1he learaed
Addivenal Soliciter Genaral placed reliance oo (1) Curbachees Singh v,
Swate of Fombay, [1952) SCR 737 a0 M3, {2) Hira Nath Mishra v Rajendro
Medica! Cailege, |1F03] § 8420 405 (3) AL Rav tsupra); (4] Rurref v fuke
of Morjolk, [15949) 1 ALl ER 109 and (5) Bpme v finermalogaph Penlors
Soviery Led, [1958] 2 All KR 579, According o hum, the petson accuced
showdd knaw, frsthy the aotere of sccusation made, sceondly be should be
giVEn a0 OpReTNIYY to state his case and (hirdly, that the Iribunal showld
ad m good faith beyond (hat there is mothing more. E

Gelore we makes b discossion on the odeadment of Sectaon 1607} aod
(3), we woold like tn rmake reference of the decision i Bieal Kaur {supra)
wherzin wn iwentizal quesiion wath tegard to he idenlicy of the witnesses
has besn examincd by the Full Beoch ot the Punjab and Harrana High
Counl and was r¢jected holding 1hal Seetena 1602} cannel be considered to
coniain a proceduts that can be held o be unceasonable, wmpust or uniir.
Ewt patwithstanding the conclusiun, the Court has observed thed the iden-
tity of the witnesses should be diclnied well belore Lhe siatt of the trsal.

&

Under the Cole of Criouina] Procodurs, whether it is a trial hefere
4 Coort of Secgiom or a ieial of warranl wescs by Mapistrates there ace
specific provisioos, prescribing the mode of recording evidence wilh the
tight ol wross-cxamimation of aey witness by 1he accused as comemplated
uncler Secnions B s well as Secuons 273, 275 and 274 af the Cords. Both
undic the session tak and trial of waccant cases, the acemsyd 3 given &+ H-
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discrelpnary right of deférring Lbe cross-cxaminstion of any witness or
recalling uny witness Eor further coos examination [ride Seernne 238 {20,
provise fon Sectiom 347 sub-section (3]

Seption 137 of the Ewvidenoe Acl defines what crass-examination
means and Sections 137 and 145 speak af the mode of cross-cssmination
with referénce to the documsnts 23 well ac oral evidence. N s the
juwispredence of law that censs-cxamination is ao acid-test of the reoilsful-
gess 0f the statement made by a witnes: op oath in exzminations in-chict,
the abyecls of which are:

(L} to destrodr or weaken the evidentiory value of the walness of s
adveesacy;

{2) tar edecit Facts in favour of the eriss-extming fawyer's ciont frao
iz zaratth of the witneze of the adve sary parly;

() ra show that the witness s usaworthy of belizd by impeaching
thee credit of the =zl watpoes

and the questinns (oobe addressad o the conct of orose-examination arc to
ekt his veracity; 10 discover whe be iz and what i bis position in life; and
1y shake his eredit by injuring his character,

The ideotity of the wilness iz mecessary in the poreval teial of ciges
ta achieve the above objects and the right of confrootation s ooz of the
fundamecial puarantess oo thet he eoold peard himesil from beisg vig-
timised by any falie aod inveoted evidence (hat may be tendered by the
adversary party.

Under tbe pirovanians of this Act, the right of oross-ckamnation is
not teken away bat the ideniity, and addresses of the wilmesses are per-
milted Lo bz withbeld. The submizsivn of the counse] sitacking sub-secticns
{2) anal {3} of Secion 16 is ihat the withholding or the issvance of any
dirccign aaf (o hsclose the identity, names and addresses of the wlnesses
prevonts the aceused from having a dair sl re which night he is athersdse
lcgtimately cotiflad t, As we bave afready prointed oot that w tbe nocmal
course this difficolry does nol arise. In fact when the copies of the docu-
ments ot whith ihe prosecution propases e rely wpon ere furaithad ro the
accused with a mema of évidence under Section 173 of the Code, he =
wlormes] of the names aod adiresses of the wWikhesses.
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Maotwithatanding the provissons of the Evidence At and the proce-
dure prescribed andse the Code, there 15 no imposdion of constioefional
or statutary eoustewnt against keeping the identby and wldress of any
witness scoral i SOMe extraordinary Circumstances ol IMEoT Al Sanons
wirrant suclt nou-dischosure of wentity and address of the witncssas.

Thers #re promisicans in some logal Taws c.g. Secoca % of Boaglay
Folice Act, 1951 the comshitutsnal valedary of whick bas heen approved as
well as observatians f Ths Cowrt io vacwns decisions foockiog the guaston
undar copsidaraion

The Constilwtional Beoch of this Counl while examioing the constita-
tigoal walidiey of Sectioon 27(1] of Bombay Pabcs Ac, 1902 [which
prowisian js akin o Sechon 36 of Bombay Folice Act. 1951 in Oudachiaon
Simghh v. The Seara of Bormbay aird Arocker, [1931] 3CR 737 gave ks Inding
with regard 1o the noo-disclosure of the identity and address of the
winesses Who deposed apainst bum and on whaose cwdence Lhe proceedimps
o cxtermnaent were startad, thus

........ [o our opinion thic by jtaelf would oot make the procedurs
wnrsasonable haviog tegard o the avowed inlention of the leps-
luure in making Lbe enaciment. The law 15 ceclainly ao extraordi.
pary oot and has been made vaby e meet those eaoepliomal cass
where no witnesses for fear of vielence Lo tedr person or propery
art. silliogs 1o depose publicly against cérlan bad chiracens whose
Presence necerlip aress consllutes a menance ti the safety of
the public resmding therein. This obyect wodd be whally defeated
1F o right e confront of crossecsaming those WAITCEsES was given
£ Nbe BT e HES Lries Chal o prosedueg dalfeeeie Ercom
what 15 lazd dewn weder she ordioary Law his been provided For
particular class of prrsoos against whom proceechngs could Le
lakzn under Sechion 27(1) o the Cily of Bomaby Fulue Aci, but
the discrimination W oy 15 bused upon a rewsonable classihcaton
which 15 within (he competency of the Leaslanune s maks. Having
rfgrl.l ra The Lrl'_ljr.l.‘:li'-'r.‘ which the ||:;|'-l_'iﬁlﬁ.ri-|'||1 has in wew and the
pobicy upderlying W, a Jepartare from (he pedimacy proceaire cin
cartainly be justified as the best means of mving effect (o Lhe object
o the lemshotare.”

In Hirg Math Mizhrg and Siers v, The Franciped Rajendra Medical

G

H
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Cerlieger, Roereded ared Aradfer, [1975] L BCC BOS, o coanplait wias nade by
sune girl Audents residiog in the girls hoste] of the College. alleging tlaf
ihe apnelants wilh some whbers in a late oicht had eotered apla e
compoond of the girke hosted anl walked wathear chathes on them, In
respect ol this dicgation, an Enquiry Commities wis constituled wnd that
Committee cocorded the stateruent of some of the giel students bol nut i
the presence of the appellaots and Goaly was of the view that the stedents
deserved detcoreetl punishment aod recommendesd expotsion from e
hostel The appellants-the students gquesiwoned The order on many grounds,
the chiel contemtion of which was that the rules of natwral justice had acok
teen followed befare the order was passed sioee the wquicy had been heli
behind their back; the witnesses who leadored evidence against them weee
ool examingsl in their presency and (hore was o0 opporlenity (o cness-
cYamuine [hi wileeswch wilk @ view e test their weaacily. Bejoctiog (i
conlension, this Court held thos:

"The very resons for whech the el were nol examined e the
preseace of e apcllas, pevaded oo the sathorane: an o gue
copy of the report ko them, Xt would have boen unwise 1o do so

et vam s, Rles of natural justice cannot remain the same
appl}'lng T all condilions. We know of stalates o [odia like the
Govwda Acts which peemil evidenor heing collepted hchind the
back of the greooda and the gronds beiog neerely asked tee tepres
sent against the main charees arising oat of the evidence collected.,
Care s Laken G see That the winesses who give statemeots woukd
nal ks identifecd. Inosich casecs there e na oiesiioe of the witnesses
being called and the goonda being gives am appoblonacy o erass-
cxumige Lhe witnesszs. The reason is obvious. Mo witness will conse
forward o gpive evidence in the presence of Lthe goonda. However
vnsavouty the prcedure may appesr Lo 3 judiaal mind, these sre
Facis. of Ife which are by be faced.

[o thiz conpection, the observation made by Chandrachud, 1. speal.
ing for the Constivation Bench in AKX Ray {supra) may be recalled, which
is a5 folfows:

" + Whalever 0 as, Parliament bas not made any provision is
the Manonat Secuniy Act under which the detenu covld clain ihe
right of cross-exatnination and the matter must ress thars,
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We are thereloce of the apitian tha, in the proveedimgs before 4
the Advisory Board, the detenus bag oo righl [o Crod examine
either the person: on the basis of whose statsment the order of
deieation i= made or the detaimmg, aubotaty.”

Under Section 15[2) of the 1987 At (hy Designated Court 15 given
coly o discretionsry authority Lo keep the wlentity and addeess of any B
witness secred om the fdlvving three contingsnaes

£1) O 2o application made by 4 witness in any praceeding before
Ir; or

(2] On an application made by the Foblic Proscoutor io relabon C
L3 such wulnessss; ar

(3] on its own modicn

Subsection {3} clwesifics ondy the meeswres 1o be taken by the
Designated Courl while exereising its diseretion woder sub- seticn (23 1F b
ncicher the witness nor the puhlic proseculor bas made sn appbeaton
that behalf nor the Couct Bas laken any decision of it wawn then the ideelity
god addreccas of the wilnesces have w0 be Fucoished Lo the aocused. The
whomsuras are ko be taket by the Designated Court wnder any ooc of the
abowg contingencies so Chal o witness or wilnesses may ool be subjected tio E
any barassment for baviog spokcs against the accused.

CGenerally speaking, when the accused persons arc of bad character,
Lhe witEesses are wawilling to come forward tu depise against such persons
tearing harassment at the bands of those accused. The peesons wio are pul
for trial under this Acl are terrorists and distruptiomists. Therefore, the F
wilnesses will all the wore he rehctant and uwnetllmg §0 deposc 5t the rick
of their life. The Parliamcat having regard to such extraordinary cic-
cumstances has thought it Bt that he ideotity and addresses of the wit-
nesses e not discloged m sy one of the above coolingéfies,

In this comdext, reference may be made 1o Secton 2234 of the Indian G
Penal Code as per which the disclosare of the idenatity of the wolimes ol
cartain offcnces, us contemplated under sub- section (1) af that Seclion i
punishiable bt subeet (o subssecion (2). However, when the wilmesses ars
pkampeed o the preseoce of the peouwsed then actuscd may bave the
chanees of knawing the identity of the wintesses il they are already knewn  H
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ta the defence. Buf if the. wilnesses are unknown tn the defence. (hen there
tr mo possibuliey of knowing the adentty of the witbedses even afier they
erder into tne wicess Trax. Daring o drial after examinatinn oF The wilngsses
in chief the acoused have got 4 right of dodeming the ceoss-cxamination ad
calling the witncsses for cross-eacamination on some oher day 10 Lhe
witnesses arc kaowa e the accased they could cnllest 1he malztaab 1o
cross-cxantine o the hme of cross-exanunation in such ciccumstances.
Whatcwer gy [k the reasons for non-disctosnte af (he witnesszs, the facl
roantls that the acewsed persens o be put up for 75 sader this Ao which
pravides severe pumishments, will be pot o dsadvanloge o efleotive
STasEewamining dod exposing the presiaos concduet ang character of fhe
wirmesses,

Therslore, in order o eosure {he purpree and object of the eross.
examination, we feel that as sugaesred by the full Bench of the Puenjaly amd
HMaryuna High Count in Singl Kawy, the identity, names and eddresses nf
the witnarses my be disclosad belore the teial commenzes; but we wrould
like ko qualifi it phaseevimg thal W showld be subject o an cxception thiel Lhe
court for weighty reasons iooars wisdom may decide nod oo disclose |he
identity and addresses of the witbesses especially for Lhe potential witnesses
whoos lifs may be o deoger.

Section 19 of 1987 Act

Thiz Section pravidas that cabaatbad ancling anything contained i the
Code, an appril shall lie as & matter of sight from ang jwlgmenl, sentence
o gedar mat hemg an interlocetory order of a Designated Conrl 1o the
Supreme Conrt bith on facts and on law. Sub-scation (2] of that Seclion
twakes i clear that cxeept an vontemplated under sub-section {13 of that
Scction, ao appeal or revisioo shatl lie to any other Coord.

The above provision ts atlacked sobely on the graond thar the con-
Terminil Gf the right of appeal and further appeal to the Supreme Courl on
graot of leave podee Article 133 of the Constitution, botl at (he jemedial
zid procedural level, 35 1aken sway by the stalotary compolsion ander the
guise of speedy Irial oven i eegpadt of o conviclion under the provisions
of ordinary cismtinal law even (houeh the charge for the offence onder the
TAaDA A has cnded in acguitlal, end the taking away of the night
traditignal appaeal or revsion will cause great hardshin and anake one to
suffer in decuering heavy evpenditure sspeciully those who are Tar sty
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from the situs of 1he Supreme Cowrt.

The pluwe agatine ik is vebemendly resisied by the learnsd Addimenal
Sohcttor Creneril. He extol: the speoalised procedurs of appeal directly
ta tlhe Supreme Courl both on lacts and on [ew as 2 matter of right, without
appruaching rhe irpditionad appellate and revisional Cowarts aod submits
that thin appeal provedors 1= a vecy significant advantage 1o the erson
traed by Lhe Dresaemated Coort and the professed object of i is in codfooom-
ity with the doctrme of ‘speedy trial’. He adds that such o peocedurs nf
adjudication of appeats & cheaper, Faster, proctderslly simpler aod less
formal than nthes draditional procedure. The Aaldilionsd Solrator Gentral
relving on the dictuos Taid down o (1) Sved {hagwerm B v, Stafe of
Hyderaitad, [1953] SUCR 389 and (1) Swre (Delhe Avloen. by, FLO Sk,
AlR [1480] 5 BIR2 sobaninicd thal the appeal procediuce preseified Ty 1he
TADA Act curmwt be soud o be peepydieial o Lass adbantigeans fu the
actuscd morsly oo e grooad that dee riglit of appeal poovided uoder 1he
Code ol Crimatal procedure i duloen away.

Lagrer apart the gquestion whether Lhis provision entails or excludes
a el deal o delay then the wewa] course of disposal of appeals, Lhe
wphsputabbe realiey st the Sopremde Cowg 15 bevond the reach of ao
averags peraon considering the fact af distance, cxpense gfg. Ong could
wideestand the righn of apgical direethy fnothe Supceme Coprg pnder Seclion
1P af ik Act agausst apy judgmient pronowaced, seolence pasged or order
reade by s Designated Coart solely aoder the provizions of TADA or umder
bodls the provisions of TADA and the ardinery coimding] Taw. Buy o woeld
be quite unreasonuble to compel a person te prefes an appeal onbr Ly O
Supreme Couct even in 2 case whereino the Irial was For charges under boc
the peovisiows of TADA and the ordinary or general criminal Taw andd the
trial bas caded in acquitial of the offesces punishable onder the TADA
bt i coavrictiom af e offences under the penal provizioms of genecal Low
aluae,

Wy e nu logic or convinoing reasoming in prosiding no choice bar
forcing a persen agericved by the judgment, senznce or order of the
Crzsaenated Courl pivseed omly under the ordinary criminal Jaw Lo prafes an
appeal W the Supreme Count directly in which case tbe aggrieved person
has 10 deny himsell fiestly, the night of appeal 1o the High Court and
!-',|:-|:|;||'||j|'_l|-I the heoelr of .ﬁrlprn:u.'.'hi.ng the Supreme Cour, under Article 136

C
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of the Constitution, T every awh pecsun wppmagved Uy the judgment aod
otder of the Despuated Court passed wnder sy craninal 2w olber than
the TADA has to approach the Supreme Coutt trom iar-flung areas, many
of the persans sutfening from Boancial constrants may ool even Lhink of
proforeing an appeal at all bot to languish in jaib indehniiely on thal count.
The slatulory compulsion, in such a situation as pointed oul by the counsel,
would not only deny fair play and justsce (o such pecson bul also ameonal
(o destroction of the professed object of criminal justice system o the
absence of any other valid reason for an abnormal procedure.

This predicament and practical difficolty, an aggrieved persoo bas to
sulfee can he avoaded if a peeaon ol is tried by the Desighated Courl {or
affonces winder the TATEA but convicted only under aiher penal provisicos
and is acguitted of the offeoces under the provisions of TADA bol con-
wcled] l;_'mt_:lr wmcder Glher PI‘!I‘IIII pﬂ,wixilmx. % [_l;ivun rhe r5|:=-_|1'|' ol |1rEFErr'in_g:-; =L
appeeal befote the snew appeliate court as provided vnder the Code o
Crimunal Procedute and il €he Statc prefers an appeal aeaiost the arquittal
of the offence under the provisions of TAlMA then i1 may approach the
Supreme Court for withdravsl of the appeal o covision, as the case may
be, preferred by soch pecson o tbe Supreme Court 50 thet both the cases
toay be heard together.

We have adverted S0 (b pwactical difhcuoltics faced By the aggreved
persons under the sppedd provisions and bow he same can be removed so
that Pacliament way take vote of them aod devise a suitable mode of
redeess By making the necassary amendments in Ltbe appes] pranvasions. This
diws not, however, mean ihat Lhe cashing appeal provesioos are constoe-
ticoally invaled,

Section 20 of 1987 Acr

Very intense and sharp argumenis occasionally Glled with £molions
wers judvanced by hoth the parties with regard to the seope of sub-seclions
3, 4, T and mors pacticolaely of sub-section (4] Section 2014 1he Ad which
call far ap intense, explicn and candid debate omd discussion, As ooy
issue atvolved in respedt of every subeseclion 15 a volalde one bringinge Lthe
pamtier alinnsn todhe critical crocs-roads, it has becme ingvitabl: (o examine
the burning issues especially with regard 1o the prant of bal very obpectpely
and dis]_'l:lui-:_mlﬂ'_t,'.
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Sub.seciun (3] ai Sectian 20 of the Act reads thies

“Secriom 164 of e Code shali apply in celation G0 cese invglang
an offence pusichable wader this Act or any rule made thergonder,
subject 10 the modification that the reference in subsection (1}
thereaf to Wetropolitan Magistrale or Jodimal Mapistrawe” shall
ke cobstrucd as a reference to "Metropolitan Magistrate, Jadiaal
WMapisirale, Excentioe Mamstrate or Special Executive Mapeirale™

o order to have a betier understanding of (he abone sub-sectioa, we
aepraduce 1be sub-section {1h of Section 15, which rols thus

"1, Recording of confessions and sialements - {1} Any
Meitopolitan Magistcate or Jwhoal Magisrale my, whether gr
not he has qunsdesion o the case, record any confession or
statemenl mads W him 1o the course of an mvsshipaton eacder this
Chapter or onder any other law (o7 the ime being i Tores, ac
any timz aleraards before the commencement of the inguiry or
trial :

The ceadiog of these two subasedioos o justapusitivn shows thal
Section 164013 af the Code s made substantially appliclile ip celtion (o
a case invobing an offence pimeshabte under the TADA or apy rule made
thercvnder But the oedifscabion s anby vtk refercace 1o Judicial
Momstrates who are ¢mpoweeed tor cecord any conlessboa or statemont
macle 1 him in 1be enuese ol ao aovestigaticen wodes Chapter XT1 o under
uny other law for the ome hewg o foree, Usar 35 1 say, the expressions
‘Metropehian Magsteae’ and Tudicial Magisiraie' should be construed as
i reference o Metropabitae Magistrate, Jodicial Magiscrate, Excoutive
Mamisitate or Spedal Executive Magisirate. In ether words, the Exceutive
Magisitate apd Spocial Exceotive Bagictrate are included afoog with the
Mgtropudilan Magsnale and Tudicial Magistrate and they are all coo-
poweted o record the confessine or starenoent.

Secrinn b ord the Ceale deals with the comarructieg of refetances o
the words "Magisrrales”, "Maistrate of the Second class'. ‘Magstcate of the
Farsl Class' and ‘the Chiel Judicial Magisirale’ The clazses of criminal
Courts contemplaicd ander Seqtion 6 of the Code reads s follows
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6. Classes of Criminal Concre-Recides the High Courts and the
Caurts constituted wedec any Javw; other tban this Cade, there shall
be, in every State, the foibawing classes of Criminal Courts, namely-

{iv) Excoutive Mlagisirane”

Sectinae 20(1y of (he Cody empowers the Ste Gowernment L ap-
paint a5 many pessons as o thimks 0w be Excentive Magistratcs in every
thsiricd and 1 every metropolitan aces, and thal one of the bMagistrates so
appoinied should be appoioted ag District Mamstrate. Section X304} of the
Code empuwers the State Government o (lace an Executive Mapistrate
in charge wf & suh-dhvanon apd the said Magisiiale sn plaged should be
called as sub-divizinaal Magisirate. Scclion 21 deals wilh the appoiotment
nod [unclions to be performed by the Specis]l Excowive dMagistrates. This
Secign gmpuywery the State Goveroment to appoint far soch term as it may
think fir, Execniive Mapgisirates €0 be koown as Specral Exccutive
Magistrates for particular areas ar for the performance of pacticulsy func-
i and conler om such Special Exccutive Mugisirale such of the powers
a5 arc oomierrabte wpder this Code oo Execotive Magisirates, as it nay
decm fit.

The contentwon af tbe Jearncd couwnsel 15 that 1Be clusion of the
Exgcutive Mamstrate or Special Exscutive Muynsirale to record any oon-
fesfgn or oLalement 15 wilh an obligue modive of making 1 possible thig
the wonfesoion or statement may be recorded aocd admitted in evidenoe
even ff the conlessions or statements are not made voluntarily hut arg
exorled woder cosrcion or inducement. Fhe compoweing of these lwn
Magistrates, avcordiog 1o them, 15 against (e very priociple of separation
of judictary fom the efecutive enunciated in Arteele 50 of {hy Conctitution,
and therefnre, thag protagseon 15 bad woder Articles 14 and 21 of the the
Constitution. It hat hegn fuether stated that the conferment of jwdicl
functions on the newly added pon-judicial awihoritics, who caoeal b
expected to bave judnsal imtegnity and indepeodence, i Ldally opposed (o
the fundemental principhc of gowenance contaived o Article 50 of the
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Mone L2t s 2xsmine the abowe sybmdssion

A we have prointed oot supes, The Executeve Mogistzates are also
brought az one of the chizses of Cuminal Covrts i every $ate. This rovised
sel up and the allucation of megisterial Fenclion: betwesn the pano
catepurics of Magisiraies. Judicial under the canteal af the High Court and
the Exvemlive under the coniral of the State Governmenl, the sew Code
hivs provided fer, make far the simple. sche me of separation of the judiciacy
fram the exccoive on an all India bagie. The Exucative dagiirates have
hor been lurther clissbhed evidently for the season that the judicial (one-
hons Lo be performed by die Exccuter Bagisloates under the new Code
arz wory bew. Broadhy speaking, the Iynctions whick are esseptially o
pudacial mature are Tor the Judieial Mayrisirates as appears froon the rules
of consicderation contamed in sub-section (4] of Secion 3, Whes Section 6
brimgs Fxecutwe Muggsirates” Courly as one of the oasses of criempnal
Cours it most bz held thal ot s acting a5 o crimtins] Court, The nrdecs
puased By the crimnal Connts inclusive of the Execuotive hagistralcs wre.
revisable as hiving been pased in ‘judicial procesdings’. See Suorgrmantizm
v Lunreuitsione: af Palice, AN (1464} Mad. 185, As pointed out abowe,
there 35 no chessilication or gradation of the Cowets of Exgcoutive
Magisirates bun the Special Executve Magistrale iz the one appointed by
the State Covernemn) [or 2 pacticular area or for the purpase of parmicular
[uncteons

Undcr the Code, the Exscutive Mapgisirales and Specaal Exacutoe
Magezirates are empowered 10 parform certain functions sone of whicl
are ‘judical ar guase judicial® in character. Besides they ali perlornt
stalutary Buactivns o thel ceeculive capacity. Reference miay e made o
Seelions 22, 23, 40, 44, TR, 79, B3, EL and 33 ete. Apart from fhi abowe, the
Exeoutive Magidrates arz alsa assipned significant functions for preventicn
and dealing with the invesligatinn and toial of criminal offcwees Varioos
Quasi judicial and judicial hochives are also assion=d 10 Feecutive
Magiztralcs and Spceisl Exscucive Miupisirates under Sectinn 1017, 08, 109,
00, £33 1M, 145, 156, 174, 176 anc. In gdditional, woder sub-seciion {ia)
nf Sectian 67 ol the Codz which has been inseered by A 45 of 1975 wr
1278, an Exceunive Magisteale 15 also aulhorised to perform ceelsin
duclicial Tunctions of wwihorising the detention of the gicused in swel

[
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custouly a5 he (hiaks fit for a term not cxceeding 7 days in an aggregate for
the reasons to be recorded in waiting and alsa releasing the aneitee oo
hait on the expiry af the perind af detentan w0 adthorised by him whee
the palice officer makimg an iwvestigation ransmits (o the nearest Execalive
Mapistrate conferred with the pawers of Judicsal Magistrate when rhe
Tudicial Magistrale s nor availalle, & copy of the cafry in the palice duary
and torwards the acoused] w soch Exccutive Magsioats. The ahove fane-
tions of authorsing datection and releasing (e arrestes oo bail acs -
mally performed by the judicial Magisirales in the discharge of ther
judicral funclhions.

Lloder Chapter WL of the £ode of Criminal Procedure dealmy with
cecurity tor keeping the peace and for good behaviour Secrion 106 £m-
powers the Court &f Segsion of Coort of a Mamstrale of the frst class (o
take cecunty from that person convicted of any offences specibicd 1o
sub-seclion {1} of Section 106 or of abetting any such affence. Secrions 107,
10K, WY and 110 of the Code empower the Bxcontive Magisirate L deal
with the cuses under securiny proceedings. In order 1o brmng the made of
taking emdence sz contempolared under Section 273 (¢ procecdings voder
Chapter VI alsn an cxpanabion was added 1o Section 273 of (the Code
reading:

“Ln thiz Section, "accused’ includes o persan in refation (o whom
amy procseding under Chapter WIIL has been commencesd under
this Codke,”

i may be poled, in thiz cooncction that cectam legislative changes
were mads in Sectivn 438 of the old Code comresponding ta Scetion 305 of
the pew Code by sohstitutiog the eopression “pericn acewsed of an offence’
by Aot XWITI of 1923 so as to make Seolicn 436 of the Code mapphcalik:
ta the seourity proceedings as well as the proceediops under Ssutions 1335,
14 and 135 of the Oode Sce Direciorare of Enforcement o, Dheapnak
Malafan & Anr {supri). '

Thercfore, mercly becanzs (he Executive Magistrates and Specal
Esecutive Magictrator are mchoded aloopg with the ather Judicial
Mariztrares 0 Section 16401 of the Cole and empaweizd with the
aulhurity of recording confessians m celation fothe cass wades sz TADRA,
il cannat be said that it is conlrary W the aceeqred principles ot crimmnal
jurispru-dence and that the Bxecutive Magsieaies and SpecalEdecutre
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Maguuirates are [rersoniom oulsilé the ambit of machinery for adjudicarion
of criminal eases.

The next guestion thag fall foe g congideration is whether the
conferment of jodicial functivn b ceentd confessions oc statements by (be
Bxpoutive Magisteate 15 epposed 1o The fundamental principles of gover-
napce camaioed i Arvcles 50 af the Consutwion.

The Inchinn Copstatution pugvides fer an independeot judiciary in the
‘srares aod in urder W place 1he imlependencs of the subavdinate judicacy
heyond qguestion, provdes n Arficle 50 of the Thrective Princples frr the
separation of the judiciary From The exscitive

We, without cntering inta the wide tange of the scope and wale
underlying Article 53, would confine ourseives (o Lhe wsue whelber rhe
Execulive Magishares Falliog under onz of the classes of criminal Counls
under Seclion & of the Code are judicial olficers.

Thes Coatnt we Staresaeen (Prvate) Lrd v, LR Deb & Ors, [1%638] 3
SCH ¢l4 bad an occasion 1o examine the guestion who s & pudiciel olficer’
and Hidayatulizhl Ol speakiog for the Constitulion Beoch anzwered the
same thus

F e Al learned Judgss seem to agres whal 2 magiEtTile SEECISCS
judicial foncticns. This does nod admit of any dowbt and mo reasans
arc eoquircd. That hie duties are perily judicial and partly alher
dues wat da eoy way delract from the position thal while acimg as
a Magistrete be s a judicial officar.”

Furthes, the hench agreed with the view expressed by Bachawat, )
that 4 Mapigirate holds o Judicial office, dizseoring from the view taken by
Banerjee, 1 Lhat a Magisorate eoald wne be said ia hald judicial obfice. See
Sharee MHonman Foorelenes v, AR Dely & Ors, Matter Mo, 12061
decided on July R, 1965,

Frocently, this Court in §h4r Kamar Padiere Praved v, Chion of mdfe
and Others, [IPFE] I 300 438 bas observed as follows -

“The expression Judicial office’ in generic sanse may incinds wide
vancly of offices whacl are connccied with the administralion af
Justace i oane way o Hee cdher, Doder the Crinsnal Frzcedure
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Code, 1973 powers of judicial Wapisreare can b conlerrsd anoany
person '#ho holds or has held any office onder dhe Coveramen)
ihcers bulding varioos posts onder the executive are offes veshed
with the Mamstenal powers to mect & particalar sifwago.”

After having thus oheerveed, the learncd ludpes wenl futther 4o the

question with regard Lo the interpectatim of Arlicles 2070T) () and Z36(E)
and 0 po which are oot germane Tor the determination of the itseion
with which we are comfromied.

Aee alag CHardnr Mofan v, Stete af Liter Pradest, [1967) 1 50F. 77

In thiz context, we feel thar it wouold be quite significanr (9 recabl fhe

opminn of 3 Conglrintton bench i Ram Fawave v Stoee of Parpek, ATR
1955 5C 54% ab 538 Tn (hat cass, Mokherjea, CF whecll dzaliog with glhe
seope of sepacatican of powers his observed thos

*The Tewdsan Constisdion has not iodeed recogriced the dacitine
all sefrarating of powets an i alaobate cyndily bt Lhe functions of
the differsnt parts e branches of the Government have been
sulficieolly dilferentiated and consequently it can wery well be swid
that guc Constiluticn dows nol conlemplats exenption, hy ane
arpan o nart af the Sule of functioos that essentialty hebong i
anothes. The cxecative mdeed con exercizse the powsrs of
departmental or subordinate begislation when stch powers are
delegated vr it by Lthe lugislalure.

[t cam alsu, when so empowered exercise judicial Functicans in
a limiled way. The exaoirsnt Covernment, however, 2 nover go
against khe provisions nf rhe Constiturion or of any law This ia
clear foam the provisions of Acbele 154 af the Comeslitation, but as
have already staced, it does aot folow Fram this thal in ocder to
emabie the expoutiee to fenction thers st b o lwe already in
existznoe and that 1he pawets of the cxecptive are hmited merely
to the carrving oot of these Jaws,

Tl baswits wathin whech 1he eseciiwve Cremrnment can Cuscliom
wrder the Tndian Consltulion can be ascertained without much
diffizally by relerence 1o the from of the cxscutive wivch oar
Constituiivn has sl wp. Our Conslitmion, Lhough feders] in s
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sirocmee, i5 mudelled en rhe Bropsh Parliznentan y spacem wlere
Lhe szculivg i deemed dn e the pratsacy responsibility 1or the
formulatin of governmental policy and itz transoissaon oo Jaw
thoweh the condilion precedent tn the exerase af this responsibalicy
is i relaining Lhe confidence of the Jegeslaties Beanch of the Shace '

Io vicw of the discussions made above and alse v the hght of (he
prancipbes Jawd dowm in the varjous decisions cled above, we hobd thin the;
Fxecutive Magistrates while cxercising thear pudiciel or g judicial fing
rins theggh i a Efimited way within the frame of the Cede of Cromanid
Procedure, which judicisl tonctone are oormally periormed by Jedicial

Magirates ¢an ke held o be holding the odickal allves Therefore, 1he -

enofention of the kamed cowssel chat the canfoement of judicil fumtions
on the Eaeomtive bagoarmes and Spocial Executive Magistrdtes 15 opposed
ta the fundamenral poinciple of governance contained in Artacle S0 of the
Comslilutinn canoat [ cnustetaneed, Resullantky. u"é:l'hnld Ahal subSe-
vgn (39 of Scetioo 20 of the TADA does not ofiénll eiikie Anicle 16 or
24 and hence this sub-section docs not suffor {114.1”":I|l‘|r5|' einsitutional i
validity. NI i I L S R TT T
Y LR R TIPS LR HR N |
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thereunder subjoet oo the aodifcolions thir -

(a) the relerence in sube-scetion (1) theseol to hudical
Magistrate” shall be constrved as a refercoce to "Judicial
Mugisteale or Bxecotive Magistrats or Special Executive
Mapsirat";

[(by dbe refereoce i swh-section [20 laetenl o "Eftcen days’.
“mnety days” and Csiny days”, whereeer Uiey owoowl, shall be
consfreed as reterences (o ity days’, "ons huedeed and sichry
days’ amal *ope hondred and sighey days™ respectively.

(bh) in sub-zection (2], after ¢he proviso, tbe following provise
shall be ipseeted, noamuly ;-

Provaded furllicr tha, b ol ax nol, possable 40 complele the
'i1|'.-'|::g.l;ip_ﬂli.|.rr.| wiliin Tl s |_H,:ri:i_1|] ol une huodred and
cigitydays, the Designated Court shall exteod the said perind
up Lo one year. nn 1he reper ol the Pubhc Prosecittor sodicat-
ingr he propeess of the mvestygation and the specilis reasons
fare the detention aof tbe accused bewoud e sawd pervd of one
hundred and sighty days; and

fo) sub-section [I-A) Lhersof chall be deemed (o have boeo
omit led, '

The madifcalion in sulFscctim - a) of Sectvin A0 i a0 the same line
of sneseot o {3, an thac tbe Executive Mapistrale and che Special Excew-
tive Magisirate arc tncioded along wath the Judical Magistrate. Therslors,
whenever a preTn re. arrelod for an afence wnder he g Al B LNy b nl
TADA Act, the afTerkes can e iransmidiged o the Juclicial SMagnstrate or
th= Cxzculve bignsimany or Specil Escoutive Magisreane though (he trans-
miessicn ol the accusel woder Sedion 53671) for gahee cffeoges sl only
dw the Judigial Bagniaarane, I ey be recalled thon wader sulescetivn 1034
of Scenen 187, a palice officer can dransmat The copy of the eabey ian che
diany relabiog o the case and Foaward the accosed oreested nosin ally 1 che
Juditial Magiidiate and when Lo as non availakle, to a ocacest Exceutive
MMirisicate wha i cmpraweccd 10 awborese dereation only foc o speciil
precioed mon croeeditee seven days et acgoegane. Bun by e naondsbcaionn
of Seclion 167 in reldtion o sub-seclion dar ol Section 200 ol TADA. s
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Execolive Magistrate or Special Excoutive Magstrate can perform all the
poowers of o Judiceal Mapsiate.

dee scheection A of Section 20, the modification i only with
refizeetee 1o the perod ab detertion of Lthe accused o costody. A pe
Secnon LETF), the Magisvate 1 authorised 40 detsin the accused froam
Lime 10 tarme, 0 such cuslody as he thinks fiL for o beem nat exceeding [een
s in tbe thinks but the porind of (ifieen days sow is extended to sty
clws and the authorisstion of the detention W an accosed person alhersase
than in the custody of police can #e up te ninety days where e ovestiga-
tion relaces v an affznce punishable with death, smprisumemcat for Lite or
imprisnmneat Jor a4 derm of mot less than ten years and seay days where
the imvustigalion refales to any other offence. The "nincly days' and ‘sivty
dats’ are ccnstrued o b wnder dause (b)) of salb-section 4 &8 “one year
and onc year' respecicky, Howsver, by thi. pmendinens Act 43 of 1443,
ame year periad is redeeed b one hundred and eighty days bul subjed e
e newly intraduced provise whersundsr “one hundred and zighty days'
can be exznded wp o 'one pear' on the repost ol Publc Prosécut
indicating he progacss ol the investization aod the specilic reasong for the
delenton Lewaad the said period of ‘oot hundred and eighty days'. The
pxienidecl pcriod of remand of ong year oow reduced W one bendred eighry
ays, sulject L0 the prowso, 1 siacked on the groamd et this extended
perndd of detgation of an accused i noc in tune with the spirit of the
dinctring af 'speedy trial . This criticism i resicied by the learned Addition-
ab Snlicicor General stating that in view of Lhe activitites of derrocists and
disruptionists covering wide range of arca both dumestically and iotern:
Lisnally justifiably recprirz the extended period of detention since it ks mul
prassible to complete 1he mvesbigation wathin o shotee period.

B rtha a5 it may, the olher scathing atlack i that by avaling (he
exiended period of detention, the prosecution nakes the accused nol caly
to languish in ncarceration but alse denics the nght (o gel bail wirhan fhai
perod. We will deal with Lhe secoad attack while disposimg the cunfention
i relation w0 sul-sccticn (8] of Section 20

For the reason: mentioned in the preceding punt of the judgement
while disporing the suhmission made with refersnce fo sobessction (31 af
Seciion Mt we hald thal the crincisen ibat the nclusion of Excconive
Moagictrate and Snecial Byeoutive Mapistrate in sul- section (1) of Secticn

L3
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b6 iz with an alMerior maotive, cannat be counienanced and (his Jr R IR
cannol be saad fn e enconstita liomal.

in view af this finding, the eonclusivn in Beeaal Kaiee that "claw. (4]
of sub-zoedivn (d) ol Sclion 20 iz hald to be whiag vieer' is Hable to be vacaled
and accordiogly sor aside,

Sul-sectizoa (70 af Sectian 20 of f987 4q
Suls-zztion (7] reads thos.

"Mathing i Section 432 of the Code shall apply i relation 1o any
caze avelving the arrest of a0y perien on an accusation of Raving
comnutied an offemz punishable wider this A or any role made
thooeunder.”

Thes, pruaision. acconiding 1o Mr. Jethmalani. takes away rhe right of
an accused e pvaglmg tee andcipatory ladl which the arresiec wonld have
atherwise is entitled re. Seclion 438 of the Code, according to kim, is o
mnit gsseolia] saleguard for liberty of 2 person and that ot o tound
necessary b meel the obvions cases of misuce of police power,

Mr. Tarkunde rai<ed the same contention and then drawing sirength
fram the judgment in Guebaksh Sgh Sibbia Ete. v. Siate of Fruajab, [T0R0)
3 SCR 343 supplkements the argemend that abolition of the right of am.
lu::patnr'-.' hail ampuniz e depeivation of perscnal kbesry as enshrioed io
.l'\I‘ticl:. 21 af the Cronstitution.

P The High Couer of Punjab and Haryana in Bl Kaur (aupra) has
ciectined & similar challewge as tw the vires of Section 20 (7] of TADA
Act, atnd hebd thps ;

i o my opinion 5. 20{7) i e wirex the provisions of Art. 14 of
Frad the Crawfilytion o that the picsons charged with the commision
mrp. Dl terrorist act Ll i a categary which is distingt from the class of

persons charped with commissios of offences under the Penal

LCode and the offences crested by other statules. The persons
ez ndulpng in teekcmist acl from a mecober of well arganised secret
o ff movement. The ¢nlorcing ageocics find o dillicwlt o day their
aeity hamds ao thens Unless the Folice & alile to szeure clue as o wha
ouity  are the perons behind this movement, bew it is orgasised, who are
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ins active mammbers and how they operate. i1 cannot hope Lo T an
end oo this movement and restore public grder. The Police can
szenre 1his knowlades only froos the arresied teeroessts afler effze-
tve interrogation. I the real offienders apprehendung arrest ace
able 1y securs anticigatory bail then e police shall vircwally be
denigd the sakd opporidoaty.”

Tt i needless to cnphasise that both che Pacliament a5 well a5 the
State Lemshdores have gt legmslative compelfned B0 Clait any Law rctaling
i the Code of Crininal Procedure. Mo provizion eelading o snifcepatary
bail was in the old Code and o was iorroduced ot bhe Besl time e the
present Codde of 1973 on the sugpeslina made of 1be Foory-fizst Report of
bz Law Commission abd the oint Caomitte Fepact. W may be noczd
that Lhis Sechion 1 conqleely omied i the Stale of Ditar Pradesh by
wection ¥ of the Code of Criminal Procedure (Mor Paradesh Amepad-
ment] Ak, 1976 {UP Act Mo, L6 of 19745) wef 28 11.75 In the State of
West Bengal, & provise i nserted b Seelion 43503 of tbe Code wef.
1417 [9&% 1o 1he effzer that no final ocded shall be made on 2o appliation
fiked by the acoused praviog for anligipatary batl in relalion o an offence
prunishable with death, imprizonment for Life or imprsannent for a weeon
of mod |ess than seven years, wilhout giving the $rate not less than scven
ddaye nofics Lo present it eace. 1o Whe Scale of Urnissa, by Section (23 of
Clrizsa Act L1 of 1UH8 wef 2361986, a provise is added to Seclun 433
slatng that oo finad order shall be made o B0 application for antivapatorny
hail without miving the State Qolive 10 present its case for offence punisi-
able with death, imprizesmens for fife or imprisenment for a Lecm of nnt
1255 than SCWER yoaTs

1t i relevant (o note ooe of The reasons given by the Law Cunaiizaon
Far 15 sug@estions Lo introdace the provicion [or anticipatory bail, (bat
reason being ...where there are reasonable grounds for holding thal 2
persan acoyaed ol ao alfence i non Tikely to abscond, oc tderwizs miswse
his limerly while na bal, there seams na juslification to reyuire him Brst Lo
sulitnit b gustody, remain i prisan far sore days omd rhen upply fur Ll
Ta put i differently, i cat be drduced from the tepsoning of the Feport
of the Law Cobwmicsion that where o posna accused of 2 noo-bailshle
pfence is Wkeby fo ahscond or nterwise misose of bis Ueerty whike on bail,
wall havee vo justifeation 1o Faim the benell fur aticipalory Trail. Can 1
b sai<d with cartainty that terrarists and distuptiansts whi coedl: terroricm

E
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aid lizruplecn and inject sense of insecwiey, are not likely 11 abscand o
misuse their libeewy of relessed on anuicipatory basil. Tvidenely, (he Par -
ment b thowght it fil mod te cxtend the bebeRit af Section 4% 0 Such
offendera.

Purther, ot Lhe nsk of eepeution, we may add that Seclion 438 i a
n&W QFOVILINe ihmrpmated in the present Code crealing a news niele. IF
thal new right i taken away, can it be soid that the zemoval of Scction 438
s violative of Article 25, In Grerbakele Sengd there is no specific statcmeng
that the remonal of Seclion 438 at ary time will Smount fa viaFafion af
Anticle 21 of the Coostitntiun,

Hente dor the atoicmentioned ressons, the altack made oo LEie
valudiny of sub-seciion 7% of Scetion 10 has by Fail.

Seclien 2 or Code af Crmingl Procadiee (U P aimdment b Aor TS

As the eonslilutional validity of Seetion 9 of UP. Agl 1§ of 197 i
atticked on the ame growed of swhesection (1) of Sectinn A1 of 1fe AL,
we would like to dispose of a hawch of writ pelivons filed hy severat
petition: confining the yweslion only with tegacd ro the constitutiona)
validity of S<ction % of the TLP, Amendnent Act 16 of 1975 by which {he
U.P. Legislature has deleted ihe operation of Section 433 of the Code el
22111975, The fadls of the cases are not relevant, except b the exteat thay
the First loformaiion Reports i all thoes cases have Been llged For
vations offences mainty ender Section 32 IPC. The auestion which arise
for considesarion are, (1} whelher the Srang Legislature has Igisliive
compelence o delele Sectine 43% of the Code; and (b)) whether the TP,
Acl k6 ol 1976 is wolalive of Artickes 14, 19 and 21 of the Constiitiog.,

The fearned covnsel for the Staty of ULP. sulimited that this 4ok s
a valid pucce of legislation ws il does bar sullar from the Iegislanive com-
peterce and Lhe Slate Legidlalure is craposered to [wass 1hrs At in taking
inte consideration the crime infacted sitbution in Yie State aod Hus imend-
TERE Wds e vessary keeping o view the prevailing sitvation and (he io-
creasing rate of olfences in the Stete. According to him, it was in oeder to
meed The detcriorating silvation, the State Legistature besides thleting
Section 438 of the Cale was compellad 1o promulgate the TLF. Dacoit
Areas Aok, T983 and cther ke enacimenis
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The competence of the Stale Legislamure o aimend Cenjral Act bas 4
been recogaised in LLP. Seete Electdc Supply Co. v, RA Suitkiy, [1963] 2
S 400, The Legslamrs has pussad the Act Mo, 16 of 197 in ¢xeroise of
powers under List TIT (Comenrrent Listy of (he Sevenih Sehedole and
deladzd Section 438 of the Constilation. Moregver, the Amendmens Act
which has cecenacd the azsont of the Presidenr of India on 30.4.76 Ty sirmwe
ab Article 254(2) of the Consttution prevaiks in TP, State, notwithstanding
any peiat law made by the Parliament. As the Ao s applied throupgh au
the Siale, thers 35 mo question of discfimination in the application of thic
provision in the State of Uwar Pradesh.

Hence, 1n wiew of the discossion made in relatien te Section 20T of
the TADA and of the lepislative cnmpelenos of the State, the conlention
that it 1y vinkiier of Articles 14, 19 and 21 of the Constitulion s no meril
and as such hus (o be rejecied.

Jieb-Soction 58 of Secew 23 of 1937 Act

The coosorvetion of Lthe abwve sub-section which imposes severe
limitations on the grast of bal in addition 1o the Limilations contained io
Section 437(3) of the Code, has led to a fiery acticutation by hoth the
parvies. Of course, it i one af the most important debatabie issye which
repeatedly comes op before this Court For mterprotation ia addition o the E
quesdicon whether the High Coast io cereise of its extracedinary preroga-
tiwe cight under Article X2 can entgniain an application and pass an order
eilhes granling or denying bail. As sulesestion {9 which in teeen provides.
that the limitations an grenting of Tuil specified in sub-secting {8) wre in
additicm to fhe Iimitatons uader the Coude ar other law Far e fioe Tiging
in fogee . graniing of bail, serves as s qualifing provizion fo swh-seerion F
(3}, it hag Lecome imperative whiles infgrgneting sub-section (8] 1o onas rug
sub-section () alo aloog with sub-section {8) Therefore, we would like
o reprowdice bath the sub-sections (R and {9 of Section 20 herewnder ;

(R} Narwathsianding amything contained in the Code, oo person e
acewsed af an oftence punishable ender this A or any e made
thevctnder shall, of in custody, be released an bail or on his o
hond unless -

(2] the Foblic Frosecutor has heco piven an opportumiy bo
oppnse the spphication [or such relase, and H
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i} where the public prosecutne apposes the appheation, the
court 15 salished that thees are reesonable grownds for
belivwing thid he a5 oot goifly of such offgnce aod that he
is por ikely o comenit any oilence whiic om bl

{97 The limitations on granting of lad specified in sub-section (3)
are in addition ta the lmitations poder the Code o aoy other law
for tha tine beding in (orce oo’ graatuog of bail”

Much carlier 1w the esactment of the Acls of 1954, T98% and 193,
there was a simalar prosasine, namehy, Rute 134 of the Defzice and Internal
Security of Inadia Roles, 1971 (for chorl "Rules of 1971'] {with wrhich we are:
wol vancerned ortheowise]. T¢ runs as follows :

Totwithstaoding, anyThing cortained in Lthe Ceale of Crininal Fro-
cedure, 1893 (W of 1898). o pecsun acoused or comrted of a
coantravention of thete Hules or arders made thersunder shall, of
i eustody, be released an hail or his pam bond wmiess -

(] the prasecution has been geven an opporiemily to oppose the
apphication fer such releace, and

(W) where the proseculion opposes the application and the con-
travention js of any such provision of Lhese Bules or orders made
thereunder as the Central Government or the Stats Crowerment
may by notified ocder speaily in this pehalf, the Courl s satisfied
that there are Teasomable prounds for believang that Le i fob guiliy
af such contraveninn.'

Sub-seetion (37 of Seclion 20 eonmences with s scon-chstente clauss
a= in Ryle 184 of the Rules of 1971 {referred to abowi) and UL il operation
impuses & ban on release on hail of a person accosed of any uvlfenes
punizhabic undes the TATHA Act or any ritle rade thereunder wnless Lhe
twe conditions specified in clavses (a} and {b) of il subececnom are
satisfied.

In relation to the guesoon insobeed, @ Iar of argements were od-
wanerd a8 the bar and voluminous decsions were celicd wpen. It s the
comman gievance of all the counsel assailing thes poivisiom that whalst
Section 2007} makes Sedtion 438 of the Code inoperative, Ssction 208}
makes (he grant of hail a5 an impossible one According te them, on
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aver-gencoous infwston of constcaiots and reslridions as weli a5 oo-
redicalslle resiricion: which are oot toond ia sny of the bail provicon of
the Code, bave made rhis provision as presefibing 4 procedure which as
ungust and wafaar.

Mr. V.M. Tackunde impugns Lhis pravisiin conlending thar ilas
sub-rection infripges the underbving principle of Articies 21 and 14 of the
Ceuwstitutivar a5 the manifcsied intention of rlugy provision makes it imipaog-
siblz for even an inncccar person 1o get bail when be is Jalsely charged with
an ollence wnder the TADA Whin the salulary principle of criminal
juslice i that cvicy person i presumed to be innocest Gl he = proved o
bie fwiley, this provision undee ciallerge roes drametrically conieary (o that
priociple. Placing reliance om the decision io Gudtkentd v Fublic Prosecidor,
[1#76] 2 SCR 37 wherein Kridi Tyer, | has commenced his jidzmizot
vath a prefaey nole reading, “Bal or fatl *° - af the pre-trial or post-con-
wiction stage - befongs af tee bluercd simea of the criminal jusice syslem
and largelf hinges un the hunch of the boucl, tdherwise calied judicied
diseretipn and observed, "The significance amd sweep of Art. 21 make the
deprivation of iberry 2 mamice of grave concero and per missible oaly when
the law awthurising il 13 Teasonable, even-handed and geared to the goals
ol community good and Stale ecessityspell oo in Arg. 1% - Mr. Tarkunde
asserts thal this prevasion is totally, in vialanion of Article:24. .-

Ftr. Jathmalom aiwacks this provision contznding that it is the most
obnoviaws and wnfair provision, requiriog the Court o cortify that ‘the
acoused i it Dikely 1o commit eny offcnce while oo bail'. He pleads (o
declare this claws: a5 unconstilulionss, hased on the observatinn of the Fyll
Dench of Pumab and Haryana High Coar i Simel Kaue.

The dsatned Addiionsl Solicitor General aiempts to mect (e aligwne
wgruments stating that there s no question of unconstitutionalicy of (he
provision and jn facy, the conditicns impostd under clawse (B of sub-sec
tian {8} is in consonance with (he requitements prescribed ander cawses
(i} and {i1] of sub= seciion (1) of Secting 437 and clawse {b) of sob-sechion
{3} of that Sectn. In uny evenl, accardiag da him, the conduct ol an
actused seckaog Lal i the context of hus hackgrovod and the nature of
crime ommited are (o be evaluated bebore the concessiog of hail can be
grented and that the evaluation is fundamentally from the poine of view af
be, Likelilood of ither lumpering will rhe exidence or unlcashiog » threat
1a the snecty dufing the period when he may be allowed ta be an bail, He

G
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iz quaes another observalion of Krishoa Tver, Tan Cudikamtl fsupra} at
P 37 an suppon of s solmixaon wiech ceads, * AL deprivition of
hwerry is validatled by social defeoce and individual correction alung an
anti-crintinal direction. Poblic justics is cenital 10 the whols scheme of hail
Iaw. Flecing justice vowst be [orbidden bul pumtiee harshmess shonld be
usicdsed ... Mo secker of justace shall play conlidence incks oo the
coud e acnmrnuony.”

Suob-sectinn (R} which woposes & complete bao on release on hail
agsinst the accwsed of ab offcace punichabls under this Act minimises o
difutes (bat ban ander byo conditions, those being (L} the Fubhc prosegotos
must be given an oppocbudty o oppose the bal application for sush
release; and (2) where the Poblic Proseculor opposes Lthe bail applicating
the Courl miu=l be salisfied thait the two conditions, namely, (o} rhere are
rewsunable grownds for Belisviog that rhe pocsnn accosed i oot gobey of
such offcnce and (I} he e oo Tikely to commit any ofcnes while on bail
Sub-zcction (7% qualifies sub-zzction (B} to the elfect that the above pwe
limitalians imposed on graot of bail specilied in sukb-section {4) are in
addivon w the limiatens woder the Code or any other Taw for tbe g
being i force nh granting of Bail. Section 457 of the Code provides fec
grant of bail to a person accused of a builable oHence, while Section 437
provides. for grant of bail to any accusad of, or suspecieel of, The wmmis.
sion of any non-hailiihle offeoce. Nomecheless, subesecticon [1) of Secron
437 wnposes cottaih fetters an the excrcise of the powers of granting Beil
ane Telftldment of twn conditions, nateely (1} il there appear reasonabde
grounds for belisving that he has been guilly of an olfeacs punishable with
death or impoesonment for ke, and {2) if the offeocs cumplyingl of 5 o
copnizable offencg and (hay the sconsed had Been previnusly convicled of
an affeace punicliable with death, impeisonment far T or imprisonmont
fot sewe Vears of morc or be bad been previously convicted on twa or
moce gecasinns of a poo-balable and cangnizable offence. OF course, these
twn conditions are subject 1o three provisos attached to sub-seclion (1) of
Section 437, Bul we are oot very much conceroed abowl Lhe provisos.
However, sub-sechon [3) of Section 437 gves discretion Lo the Court do
grant bail attached with some conditions if # conaiders necessury o7 in the
intercet of justice. ¥aor proper understandiog of those conditions or limita-
tians 1o which twa otber conditions under clauses (a] and (b of sub-section
(R} of Scction 20 of the TADA Act are attached, we raproduce those
condidions in Seclion 4373) hercunder :
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L wnonedder e emnsarg Tkl cich person shall allend noaccordanes
wilh 1he conditione. 1 the bond execuled under chiz Chapter, o

{H:l in crder lo enawre Lhat such L rin shall nel crmmir an offence
similar 1o the cdlewee ol sebicl be s pecosed oe of 1he commission
ol which he is auspoected, wr

gl itherwisg in thy pgereats of puate.”

Leclion 43535 of e Code .‘\.pl_"uﬁ.‘\. oF Tunl andd SepTpesp 4239 Jeale wiLth
the spestal pesers of High Couer o Coarn ol Session teganling bait, 10 wall
b owedvard Leocite Section 439001 [ah alar 0 tlis conweetor, which ez
ain Tl -

AN Apecal puaeers of Hich ool o Coorm of Session regamding
banl - 113 & High Courg or Cowact of Scoace may direal -

(al That any petson acciscd of anooffence gml on cestody be
rileasedd o bail, amd JF Ow offence 3 of the malure specilied n
suby sition {3} of Section 437, may impuse any conditun. which it
canseders aecessiry far die purposes aeeticcd i thal sab-see-
teCiEr,

In this comnecteon, we would ke to goode the Tollowing plse nation
2l Mluin Llywrt in Lreane ol Do docebleal Merkoe ¥ Stete of Qujurer, [1968E]
a0 271 wath which we are 0 agrecmznt

Though there is no 2xpress poovisirm esclding the applocabiliey
af Seclion 437 ot the Code simbar 0o the une. contained in Sectian
AW} of the Ao n relation In a case ok Lhe armest of any
per=nn nooan awcessation of beviog comemired an offiince puntsh-
able under the Acl or any swle osade terewndzr, Tt That resel
musl, by e cessary imphcainn,. follow. I s cege thay Lhe spuece of
puaber il a Dhesipnated Courl oo granr bal 5 oo Sodion 20080 of
the Act ac il onfy places limiiaions on such power, Thas w aele
explicn by Seemon 20§9] which enacts thil the hmitalinns on
gmanting nf bail speciticd in Seotion 2008) ace in addition ta e

-,
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limitations vnder the Cide ur any odliee law dor the time being i
force’. Bul it dncs ool neeessaily Tollow that the puwer of a
Designated Courl la grant bail is relatable o Seeoa 437 of the
Cade. It cannat be doubted that a Desirmated Conec 35 'a courl
uther 1hatn the High Court or the Court ol Sesyion’ within the
meaning, of Soctinn 437 of the Code. The exercise af the power Lo
pranr Lail hy o Designated Couort is not only soljest ro the lmrla-
rioms eoastained thetein, bot is alsa subject e the Fmitalions placed
hw Scction (8} of the Acl”

Foverting o Section 2481, of sither of the hwo conditions meatiomed
bercin is not selislizd, the ban operices and (e accuzed persan cannit
be reteased on bail bat of cowrse it s sobgeat to Section LA702} as machihcd
by Bection 20{d) of the TADA Act w relation 1o a rose nmckr the
provasinns of TADA.

Though the comditions, nf Rule 184 of 1971 Rules are more or less
simmilar 10 these of the linatations imposed in Seclion 2005} of the A, thas
Court w Balchand Jain v State of Madhpg Proelegh, |27 2 S0C 52 5et
aside (be order of the arrest regecting 1be bl application on the ground
that the power comfcered by Section 438 s not 1aken away by Rule 164 ay
there was no provision in that rele ovec-rrding Seation 495, (Bl under the
TADA Scoton 2007) complelely sxclhuctes 1be application of Section 438 af
the Codeh. However, im Balsiared [swpra) Bhagoats, 1 {as the learned Chiet
Fustice 1hen wad spreaking far the Bench observed a5 Follows -

“rhe Fule, an iz plain torms, does oot confer any powsr on Lhe
Courl to releass a person accused or coovicted of contraventuin
of any Rule or ordor made wnder the Raoles, ao Bad. To postalales
the cxstence of power o the Cowrt under the Cade ol Creminal
Procedure ard sesks w0 place w anrh on g exercise Dy puividing
that a person accused or Lonviciod of eordravention of any Rolz
or order meede undies the Rules, oF i coziody, 2hall motbe celeased
on bail vnless the alomesnd twg conditinns are Eiistied Tt imposed
fetters on the cxcrvise of (the power oF gt htoe el eftdrain kinds
ol £ases and removes suchDulbie i ilifneor AFARE aloresaid
bwa conditions. Wher thdss pobeeondlitiony ghe catishicd, frthe Feleers,
are rernenedriind e paotrer! af SRRl oo ediby che Court
o anysder dhindd W Crins | Echel e tivibde dridi becomes exer-
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cisable. The rrr.mhylmite Clavse st the commencament uf the Bule A
aleo cmphasizes that the provision jn the Rule 5 tncnded w
restricl the poaer of grawciog Twil wnder the Code: of Criminal
Procedure aml mol to ecnlor o new powsr excrcisable only on
cetlain conditions. W w nod posseble o read Rple LIRS as laying
down o celf-contained cvde Tor praot of bail in case ol 4 e Fn
awrcused oF coavieted ol poatravention of any Rule or aeder ple
under the Rules sw thal the power 4 grant bail inosech cass most
te found nolv o Rule 134 and wor in the Cede of Criminal
Procedoee. Rule 184 cannot be cansiraed ac displaciog allogether
ke presnsions of the Code of Criminal Procedere in regard ta bail
an waze ol & person acewssd or convacted of comripeodon of iy 0
Rouby o1 order made undee the Rulzs, These provisions of the Code

of Criminitl Procodure muy be read slong with Bule 184 sod fli
effect musl be given In them cxcept in so e as they are. by reasom

ull the: nen-aiitgnte clause overridden by rule ER4¢

In Cseranblear, this Court atter consnlering the above view cxpresand
i Baichand -and the opimon eipressed by e High Court of Himachakb
Fradesh in fehwar Chued v, Stave of Himachal! Pradesq L. (1975) HF
0 hield 1hat both the decistuns are chearly distioguishable and opincd tha
Neplion 439 a5 well as Section 442 of the Code cannot be availed of for .
grant of bailin cases woder the Act of TADA on the principle in Saiched E
dealimg with Rule 184 of 1977 Rules. The relevang finding of this Couori s
thiee- . :

Yo Further, whibe it 35 true that Chapler XXX of the Code

i5 Slill preserved a5 odlicrwdse e Desigoaced Conets woald have |
nu power o grané bail, snll the source of power b= oogn Section 437
af the Code but Scetine 437 being 2 court cdher 1han the High
Court of the Court of Scezion. Any rcher view would lead b an
anomelows siluation [ it were to be bell that the poser of o
Desimnated Coucl W grienl Liil was relatable 10 Sestion 43 i weuld
impdy that oot anky the High Coort Buc alue The Court af Session
Wb be entitlec b grant bail on soch teems as they decm fit The
pokeT Lo grand bail ander Scetinn 439 0 wnlewerzd Ty sny condi-
tions and limitulions Jike Secjon 437, 16 worhd sun sounter ta the
cxpress probobition comamed i Section 2008 of the Act which
eojoin: Lhal nivathstambing, anything . 1he Code, no person FI

o
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geouced uf an ifence punishable under e A or any Fale nade
thereinder shall, i in costocdy, he released on bail woluss e
conditiang set Fanib in clauses {27 and (b) are sinisfied. Tosty bath
the glecision in Batcdand Joiz and that in Seliwer {aerd LU OR
the scheme of 1the Defence and Tnicenak Securaty of India A, 1971
They proceed an 1he well recopnised princie Lthat am psfer of
yuricdiclion of the ardinary cowrts is nal e be readily mfiereed
excepd by expross prowsion or by neeessary imphcation 1ol
depends em the scheme of the particolar Act as (o whether the
power vl vl Higl Cowst amd the Crwd af Beszion to grant baol
omder Sections 433 and 43 exiss We el accordingly vpbold
Lhe wigw expressed by the High Coucl that b had pa joriadiceion
Loy enferiiin an apphcation foe hail under Ssclion ¢3% o umler
Setion 452 of the Code.

That takes us 1o the soproach which o Designated 2ot Jas
Lo adopl while granting bail in vicw of the Tirnstatiomns. plced on
sach puwer under Section H(R}. The sub-section m et plazes
fieteers o [he powers of & Designated Courl on praoting of bl
and the limitation specificd therein are in addition to the limia-
tions under the Code "

Wi we io full agreement wits the abowe view cxpressed by the
icarned Judges in Creientdai, In that case, this Sourd finally set asade the
orders passed by varinus Designated Couets and remilled e cuses wilh o
direction fhat the Desipnated Couets should consaber each particulac case.
an mecil a5 to whether it fell within the purview of Seclion 3 andior 4 of
the TADA of ST and if so whether (he accused in the faces and cir-
climistabices of Lhe vase weae entitled o bal, whil: kecping nview Lhe
limilations o the puwcrs of §he Coeer vude Secaen 2008} uf The Al and
transfer Lhe other cxtegory of cases nod Ealling walhin the puvics ab the
TALTA Agl fur trial to the ordinary crininzl cousls.

The candiions impused urder Sectivn XHANE], as nightly pointed
ou by the Additiona! Sulicitor General. wn: in wesonance wilh the condi-
tions preseeihed wndar cluuses (1] and (i ol suls scetion (L) of Seciium
a¥7 and Clawse (b} of sub seciion (3} of thit Seelion Sinalar to Lhe
conditions o clawse () of sulb- scotion £3), there are Prowsions 0 i
ather conactments - sach s Secticon 3301 of Furcign Exchange Fepoliinn
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Act and Section ML) af the Customs Act Lo the effect that any anlhorized
er.empowered ofwer under Lhe respeciive Acts, if, has got Teason
belizve that any person in il ur within the Indien cistoms water has
beso guilly of an offeoge proishable wpder the respecive Acls, ioay acest
such parsor. Thercfare, the condition that “there are grounds for beligving
that he i not guilty of an offence”, which conditien in different from s
incorpataled n other Acis such as clawss (i) of Seclion 437(1) of the Code
and Section 35 1) of FERA and 104( 1) af the Customs Acl, cannot be <aid
ta be an vorsasonable condition infoinging the princple of Article 21 of the
Constitudio.

[o vicw of the detailed discossion made abeve, we set aside the
cnoclusion of the Punjab and Harvana High Coun in Piveal Kawr holdiog,
"Theeefore, the Tast portion of cl. {b] ot sub- section (3) of Sechon 20 of
the Act, which reads : “and thatl ke 15 nat Llikely to commel uny Hlence while
an bail" alooe is wfrevires”

Mo doabt, kbecly of 3 ctzen musi b2 2ealoosly safeguarded by the
Cowrls; nonatheless 1he Coucts whibe dispensing posoce m cases [ike the
oas under the TADA, shovold kecp i miind aot andy e Diberty of the
aicuacd bor abtin the wierest of the wotions and their acae aad dear and
above all the collective interest of the community and the safeiy of the
mation 30 (bat the poblic may not Joosc faith io the systern of judicial
sdminisAralion and indulges io prevate retribulion.

It 35 Croe that om mamy eecazions, we have come senuss cases whersio
the prosecunon unjustifiably invokes the pravsions nf rhe TADA with an
obligue motive of depriving the accused pecsnns Broa gettang hails and in
some gecdswons whea the Couets are wmclied (o grant bal o cases
regutered under archinary eriminal Bow, the mecsrgabing officees e acder
to cirewevent the autborry oF the Cowe mwoke e prowsians of cthe
TADA, Ths kind of invocation of 1he provisions f TADA 0 cases. the
facts of which do not warrao, is aedlisg bul sheer iniswse and absse of the
Act by the police. Unless, the puhlic prosccutors rise to the accasion and
discharge thew onerous responsibiliies: heepiog in mind that they arc
prosccores on behatt of the public Lot wor e police and olews the
Presading Odficers of the Desigaated Courte discharge their judical fune.
tions keeping in view Lhe fundamental faghes particolarly of she peraonal
right and liberiy of every ciiven az eashrined in the Conslidatiomn te which

H
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they have been assigned the sabe of seatinel on the qui v, it cannal be
suad that Lhe provisions of TADA Ad are enloreed eficetively n eon.
sonance walh the legistative inecpdmeot.

Fecfecence may be made ta Srete of Malarasfiiee v dngred Clinimg
Diphe, {1990] 1 SCC 307

The nest pagping, gueston that requently momes up for our cod-
sideration is with regard io the right of a person ndicted of an offesce
wndier the TATIA Act to appreach the High Count for buil under Articls
226 of the Constitution of India. Some of (the High Crurts have taken the
view 1hat the joisdiction of the Migh Comects under Article 226 of the
Cynztiation to enteratn bail applications and pass ordecs W cases
registered under the provisions of TADA can not, in any way, be taken
away or whillled dywn. T Fact, bail applications are frecly entestained by
same Hipgh Coucts. Relating (o this quesion, we would like o reler by &
clecigion of a Division Bznch of the Bambay High Court in Eafiy Abed Fotel
w. Ingpector of Police, Thane, (1992) Trl Lo 394, 10 thial e the learned
Tudpes disapresing with the view Laksn by another Bench i Capingl Wit
Fetition. Na. €55 of J00) jx its order daed 250k Apel 1990 refuseg Lo
exeroise il jutisdiction uoder Actcle 136 of the Constitution, olsetved
b

The points which have been wrged before we do nat appear o
hive been wged befare the Dedsion Beacl ar considered by it
naoichy thet il is only al the srage of caking congmizance of the
offence alter Niking of the charge-sheel lhat the Desagrared Courl
can exercise ms powees 0fs. 18 of the TALRA Ao and till then, il
the investigaton has taken a consklerable period of time, as in 1he
present ease, and if no privee fuce case s disclosed for applyiog
he prondsion of the TADA Act, the Courl can exatois il prowers
pader Art. 226 of Lhe Cunshifutics L0 ent=riain a petireon ... .

tn Lissszonbdid (sopral, ons of the guestivas of subsiantial smporiance
waz g+ 0k the jueisdiction and power of the Higle Coucl 6o grant bal umder
Lection 43% of the Code or by recoutss o g imhereal posters onder Seeline
452 13 o peryon held in custody zccused of an olfence weder Sechond 3 st
£ of the TaDa Act of 1987, During the course of 1he discussion, pae of
the quesibans posed lor considecalion was whether a bail application can
be moved before the High Coun undes Article 226 or 227 of the Constitu-
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vivar, The Courl answered that quesiion hoteding thos

“an e ety gnls2l, Shi Bolny, learned counse] appoaring T the
Spare Governmest with his sl Fairmess, unequivocally seeenied
that Lhe prowisiyns of 1ie AL L deo not dake sy The ComsLiLomisitial
emedies avilahle 0 a ctheo o approach the High Courl onder
Article 226 or Arsicle 227 or nwee L Cowrt Ty a petilion wmder
Arficle 32 For the grand of an apprcpriitc wTie, difection or wraler.
I must Aeeessarily Rolloo that o eifizen can always- v the RHigh
ot woder Article 2% ar Artiele 137, or this Lot oader Ariecle
77 shallemeing the const ituticenl wabidiby of the Ml o irs provisions
an clee ground that they offend wgainst Arisles 14, 21 and 22 ar
nen L arcrands thos s aotification issued by the Comtral Gaverpmet
ot Lhe Srale Cigve rmnenl valer Section M1 of the Act consiiliog
a Dhesigmated Connrl Log anv atess nr aecas 0F For aoch cise ar wlias
ar prosp of coses as specified in e natbcaling, was 4 braned o
pawers 3 thes conslituthonably ovalid ”

A vl ceading of fhe ahove obsereation makes 3 clear thist il i
A the rade Laick dowm by this Coorl un o detaited diseussion of the logal
qu:n-ixiun's.} kot on the arker band, 1t s anky the reflectien of the apinign of
a oounscl who appearcd 0 thal cose, a5 s2en Irom rhe beginning, o 1be
sentenee, "W men necessanly llow " Escepd (his passing abserva
tions, o dhsoussion has Been made io Lhe entite Julpnent.

11y 4 recent judgasenl, this Coorl in Stote ¢f Maharachieg v Al
Haiet fuii Modanmaed aftar wxamining s question repaeding {he jusiiltea-
fiwn of the Hiph Coaat 1o exzreise it jutisdiction umder Artiche 226 for
guirching the proseccuticdn Lo an el e punizhalte waker the TADA A
bas obsoregecd Chis: .

N i i doubl true Lol inoan eiveme case i the ooly
actUsaion agiinsd the Tespondent prosecoled n fhe Desigraicd
£oourt in accocliee with the pravasions at TARRA Act B such that
sa-fuci i aomat consslule gm o affence panishahle woder TAT A
Act, then the High Court mice e justified in imdcking (he power
under Artcle 2ol the Constittion on the grouml that the
Aetentin of the accused is ned ke rhe provdsions of TATR Al
W may hasten 1 add that thes com happen only in extreme Cises
whiclh woukl he care and thit poses of che High Canirl ks pol

H
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execcisible s cases like die gresant where il oug be debalabie
whelber the dircet agonsation made in conjunclion wirh the anen-
dint circumnstance, il proved to he froe, i iikely Lo rosod i cons
wclion [ an olfence gadlor TADWS At e oo
There was rhus no justificion for die High Coure in tie presen)
case Lo exerere 10 ponsdichion aoder Avticle 226 of the Constin-
o for samiming dhe anerits of the comlroversy much less dor
esshing e prosecution of respondent Alnld Hamd in che
Dresignated Court for offeaces ponishahle usder TADA Ast”

After tlscecing dhas, e Cowrl Hally voncloded:

-

e THE view taken Ly the 1lgh Courd om this aspecl s
couteary 10 Jaw apard from. heing unjuetificd and impermissible an
exereise ol ats jurisdicium under Armicle 76 of the Comstitation "

shri ¥.R. Reddy, the bearned Additioead Sclhicitar SGenera IPECaTing
i Criminal Appeeal Mo, 172092 lie ripsed 4 secious whpeciion that the High
Lourt in ns power of superinlendence wnder Article 227 o the Constitutiun
livs o jurisdicluom i maters felaling b TALA Provsing jgnoring e
mamlest inkentin of the Parliament 10 exclude the jurisdiction of the High
Courts in such coalters, In suppont af his sulimession, be el several
decisions dealing with the power ol sapecintetdeoce of the Hiph Cooerl
undler Article 227, thoce Doing - 1) Warpeor Ximgh avrd Anetfeer v A smach
drid Another, [1954] SCR 565 (2} Swate of el e, v bakhiriuehji -
Vegltela el Others ere, [LR68] 3 SOH 502; {3) Ahmadebed M £ Cplico
P Co. Lid. v, Ager Tuhe! Kortnake and CRAers, {197E] L SCE &9%; (I
Mehd, Yiens v, Mohd, Musiggirs and otharr, [1083] 4 5000 36 and (5
Maer Mvorinan Dorewale v Flricgz 8 Bhalena g Golers, f1991] 5 500
41 He al=o chled anotber decisgn in oo Contol Buresw v, Kidas
Laf, [THA] 1 500 705 in which the dedsion of Eireanfhey was relicd WA,

Thengh the High Cowres Jive. wvery wide ['wwers wnder Arnigle 23
e wery vaniness of thie powers bpuizes o0 it the fesponsbilind b e them
with chiedmepedion uod in accordanee with the judicinl consideration amd
well estabdished principles, The legislativg history and the object of TADA
Act imheare that the special Act has bren cnacial @ mect vhillenpes
ansing ol of derrodism and disewpnion. Special PTaSIO0s e cwmaded in
the Act with repard 60 the prant of bk and appeile ansing frym any
pudement. sentemee or ordee {nul beiag an wierlacutary orderd ar a Desig
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mafed Conrt eie. The gver-ridmg vffect of the provisions of the Ao (.
Gedion L5 of TADA) and the Rubes made there woder and tbhe sowe-
ilstardte Ganse 0 Seclioe 2007 reading, “Morwithstanding anyhing con-
taned in vhe Code .7 clearly postulate thad jn granting of bail (ke
spedadl provisions sione should be made applicable. IF any parry iz ag-
grieved by the order the only remedy under the Act is tn appreach: the
Supreme Coard By wiy of ao appeal. [E the High Courts enteriain bail
applicatinug invokiog Lbeir sxraordinary jurisdiction under Aticle 226 and
pass arders, thén Lhe very schemie aml object of the At and the intendmen
nE the Farlament would ke complelely defeated and frustrated. Bur (he
same lme b eannor e said that the High Courls bave wg jurisdiclion.
Therelors, we iolally wpree with the view vakes by this Coon in dbdud
Wamid Haji Mokammed (supra) thai if the High Cowet is inclined 1o
erlertain any applicalion under Article 225, (hat power should be exsroised
‘mosl sparingly und ey in rore and appropriste cases in cdreme cir-
cumslances. What those rare £ases are aod what would be the Sroumestan-
* o5 that would justily the entertaicivg of spplications weder: Arlcle 226
canncd be pul in siraght jucket. However, we would like to empihisise and
re-tovphesise that (he pedicial discipliee and comity of Courts oquire tha
the High Coirts should refrain from cxercising their juridiction in eotec-
taning bail applicatsons in respoct of an accused indicted gnder the special
Ad since thie Courl has jerisdiction @ iolerfere and correct the md?rs af
the High Courts under Article 136 of the Cooilation.

Section 22 af Act of 1957~

Theugh no oral argument has been advanced by thi leamed counsel
challcoymg the validicy of this prowizion, since we are seritinisimg the satire
At we ezl that il wenld be better i oor wiew om fhis provision s also
recurded. Howewer, Mr Iethmalany in his writticn  submissians has stated
that this Bection s woiotellipbhe and that it is quile impossible to identify
any person on the hasis of his photograph cspceially in the present day
when the (rick phodographs gre beiog daken I e much Fforce 0 this
submizsiog.

Il the gridence regarding the ideatification oo the basis af a
photograph is ¢ be held to have the sacne value a5 Lhe evidenes of o Lest
wdentification parade, we feel Lhat gross injustice \o the detrimeol of the
porsans swhpected may resull. Thercfme, we are welined 10 sorike down
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this pravision and avcurdingly we strike down seclion 22 of the A
Fe. Sectian 21000 of 1984 Ao and Sectran 20 1Hf) of 1937 At

Sueetoms 20143 nf ERE4 Act defines the expaession ‘terronst affected
areq” meanng sn arca declared ax oy eerorist affected area ymder Scction
% aned Seclion 2105 of TADA of 1987 defines 'wotified area’ meaning
such arze as the Siate Govoroment may, by patificdion o the Ol
{arelte, cpecily. We we given to understand thal i svowe of the Siated,
the 5late Governments bave solified almost all the areas of the Slale as
'nolified ares’. Bul no nntificd area seems [0 have Lees denotified after
natilication. Furthers, nodbing bus been browght b owr nokice about the
demalication o aey area in any Stale, Thercfare, we suggest that the State
Ciovecnments should review pecicdically and duke decision cilher to
denarify any =rea of continee the same i ‘aotified area’ and st scentd-

. imgly. The Seceerdng or Review Commitiee which we have sigpested whle
dealing with Saction 15 of the 1957 Act, may alse be cipoysred by Lhe
respeclive Guowernments 10 scrotinise Lhe prevailing situations and to make
recommendatinns, b the State Croverrments, recommenddiog, eather 19 con-
linue or to discontinge the notifuestion. Our opinion im this regacd may aclo
L Mollewed w the case of declaring any area as "Terrons! affected area’.

Before foradating our condusions, we would like to express our
opinion un 1k role of the police in (be imptementation of thes Adls.

'In safegparding our frécdot, the police play o wilal enls. Seciety for
ils defence needs o well-led, well-trained and will- discaplined {orce of
palice whom it eaa truse : and enongh of them o be able o prevent reme.
before it happons, or if i does heppeo, 10 detec i and bong the accused
Lo justice. The palice, ol waurse, woust act properly. They mmust obey the
rules af fight condunt’ « w0 says Lord Denning o bis treatise The Due
Frocers af Lawe?

it is heari-rending to anée that day amcd d=v nut e come Boross with
the scws of blogd-cucdling iocidents of pulice brutality and atrocities,
all=ged 1o have beco comomitted, in uttér disesgrd and in all breaches of
num anitaian law and wniversal human rights s welk as io total negation of
the egnctitutional guarantees and human decency. We are wodoubtedly
canuitted 1o uphotd haman rights even as o pact of long standing henitage
and as enshrined i our conctitutional law. We foel that this perspeciive
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peeds 1o be kepr in view by every law enfocciog, mbacity because (e
recogmition of he inhesent digmiry and of [he cqual wnd inalienanbde rights
A the Grizens i thy faundation of freedom. justice and peace in the world.
1€ the bumant rights ace oul- Taged, then the Court showld set ils face agained
ach violation of buman cights by cicrcising iy majectiv jwlicial aathority.

The protection thal the cltizens cejor under the Rule of Law are the
quintessence of fwa thousand years of buman Achggling Erom Adams. it &
aol commonly realised how castl thin may be los There 15 8o kouwo
method of relaiming Lhem bt by ellerwal vigilange. Tohere s U wstibleon
to which the duly can be delegated exeept Lo the judiciary. i the law
enfereing aulbority becomes » Taw heaker, it breeds comemm far law, i
imvites cvery man o becomes a law unko bimself und nlimately it mvites
anarchy.

Muany & time in buman hastory, groat sociclies have criumbled e
pbliviom thtouph Lheir failure tn Tealise (be sigoupeice of crisds siualions
opuranieg within thew, True, our s o oO0GTY which sLamds nallest gven
trouliled times, Lhe cooniry that chings ta fundamental minsiples of hyaan
rights, 1be counbiy that ¢herishes its comstitutional berirage and roject
simple soluions that compromiz: the vafaes of that lie at the root of our
demaeratic system. Each geoeration of man¥ind has considercd ils
perplaxties and concerns. tor e priggue &nd conscgquently theie funcliesental
deoands are more - .

the cry for justics
the Tnuging far poace wmd
and
the feli-meed Mot securiy

The aheve are 10 miintait the higher chythms of pulsation
democratie Tifein 3 constituhonil neder.

TCr SUM UFP -

(1) The Terrarist Affscred Areas (Specaal Couns) A, 108 (At
fl of 1U84]; The Terrorit and [asruplive Activities (Preveniion)
Act, 1983 {Act 3L of 10R5); and The Terrorist and Diarwpive
Acrvaties (Frevenhon] Act, 19ET {Act 24 of 1987 tall witkin the
begislative compeicoce of Pariament n view of Artide 245 read



AUTREMLECOURT REPORTS [15%4} 2 5.C.R.

wath Entry 97 of List I and could Fall within the ambiy of Cniry 1
of Lest I, namely, ‘Toefence af India'

{Z) As the moaning of 1Be word ‘aber’ ay defined under Secrion
ALK} of 1987 Al s vague nd ionprecise, “aclual bonowledge
o reasin to believe' an the paer of o persaa o be brougll willsit
tbe Ui Nnition, should be read injo that provizion instead ol reading:
that provdsion doown-

{3} The power vected an the Centegl Uovertment 1o declare any
argdl g ‘terrarmsl affected ares’ within the terms of Section (1Y of
the At of 1984 does wod sulfer froo uny anvalididy;

(4} Fhe conlention than Sections 3 and 4 of the Act of TRT are
hable. to Bv serwck dowa an the grounds that barh he Sections
cover Lhe acrs which constitwle offences under ardivacy Fiws and
that there 15 no guiding Rinciple s to when a persoi . to he
prusecuted umer these Seqlions, is rejected -

[5) Scetinn 8 of the TADA Act is not violative of Arcicles 14 and
21 af the Cansgitution,

(6} The challenge on the vatidity of Section 9 on the ground of
lack of legislarive competenes has o e

(T We aphald sub-sootion {7 of Secting 9 of the TADA Act with
A suggestion thar dhe Czacral Governeent and (e State Geven-
mehts an 1Re Lime of appoinbiog 5 Judpe or an Additional dudge
1o the Desgrated Cowurl should keep in mind thal the Jurige
designats ban sefficient tenure 'of sendce sven ot the inital stage
of appoiotment s that oo one may enterfain any gricvance for
conunuance of sorviar of a Judge of the Desigrated Courd aller
altaitmend of superiongation:

(8} The ordet gramting 'concurrence’ b the Chicl Tustice af India
an A monhon rocved nthat Behalf by e Attorney General 1g
Irassler any case pending helare o Designared Caurt i rthan State
ta any orher Designated Court wathin that $ade or in other Brate,
i nmly o slatoory arder and nol a Judicial order siice there is ag
adjudicalion of any "1™ and determination of any issue. Therefore,
snb-seciion: (] and (3) of Section 11 are nol vioksjve of Arhicles
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14 o the Constdoton;

(9] Section 15 of the TALA Acl s neither violanve of Adicle 14
v ul 28 Bal the Cenrral Ciovernmen: may Laks nate of ceciain
fnicdelines which we have suggested and incorporate them by
approprials amcad;ments in the Act sl the Rules made there.
under;

{10) The challenge made to Section 16413 does FEUIre aoy
consideeatian i view of Lbe subsriution ol the sewdy infuroduced
sub-scction by Amendmem Act 43 of 1994 giving duscretion to |he
Desigrated Court gither 10 hold v m 1o hold the proseedines io
camera,

(11} Bub-sectiond (X) and {3 of Scaicn 16 are nat ishle o be
struck down. Hawever, i order to ¢isure the purpose and obpot
af cross-examinanon, we uphold the wiew of the Ll Beoch of the
Punjab and Haryawi High Court in Bimead Kpwr holding., "the
weatary, names and addrises of the withesses may be disclosed
before 1he trial commences” bul subjeci ta an excepnon (hal the
Cours fow weighly reasons in its wischom may decide oo te disclose
the identity and addresses af the witnesses Tapesally of polzncal
witoessis, whose life may be in danger:

112] The exisding appeal provisions prowided uoder Seevion 1% are
noL constituticially invahid. Bul having regard o the practical
dilficulties to be Feed by the agaricved person uader the appeal
provizaons, Ahe Parbiament may devise B suilable mode of redress
by making ibe pecessary amendments in the appeal posisions, as
slgzested during the discussion of the validity of Section 1%,

(13} Seb-sections (3 and {4)(a} of Seeton 20 do nod suffer from
any anfirmity an acoount of the inclusion of the Execulive
Magusarate umd Special Exeduive i ametrate withio the purview of
Sections 16d and 167 af 1be Code of Crimingd procedure in respeat
ol their applicalaon ie relulion w0 a casc invobdog am affence
punishable wnder the TADA Ao o any rule made thereunder.
Likewase, clause (ah of Section 15 of ike Special Couns At 1944
does nof sulfer from any inhirmity,
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(14] Section 20(7) of tha TADA Act aecluding the apglication wal
Seeting 433 of the Cade ot Criminal Procedure in rebatino Lo any
cace wnder the Act and the Bulcs made thereunder, cannot b said
1a have deprived the persunal liberty of a person &3 cnshrined in
Article 21 of the Consbitulpim

(E5] The delction of 1be application of e 434% in Lhe Srate of
Uniar Pradesh by Section 9 af the Code of Criminal procedore
{11P) Amcndment, 197 docs not #flend esther Artsle 14 or 19
ar 1t of fhe Coostitution and the $iate Legislature is competent
10 delete that Secticn, which is one of the @ malters smumcrated
in the cancurcent List {List 111 of the Seventh Schedule) and such
delenion is valid wndet Article 2540} of the Constiluceon,

{16) Sub-section {) of Secrion 20 of TADA Act impoting the han
e velease of bail of 3 porson accused af any offence. punishable
onder the Act of any rule mads thereunder, but shiluag the ban
only an the fulfillment of the two conditions menriied in claoses
{a) awd {Bj of thal sub-scetion cannot be said o be inlringing The
principle adumberated in Ardcle 21 of the Constitation;

{171 Thugh it cannot be said that the High Court has no junsdi-
T £ cnlertain an application for ball under Antick 226 of the
Copctitution 2od pass orders eithit way, relating (o the cascs pader
the Act of 1957, that power showld be excroised spanngly, that too
only in rare snd Bppropriale cases in extreme crelmsiances. But
the jedicial discipling and camity of Courds require that 1he High
Courts should rafrain fram exercising Vhe et serdinary jucisdicion
in zuch matrers,

{14} Seqtion 22 of the TADA Act is struck dewn 2 heing opposed
v the {eir and reasonable procedure ¢nshrioed in Arlicle 2T of
the Constitution.

Keeping an view 1he docirige of 'speedy triad” which is read into

Article Z1 ax #n esseatial parl of the fundamental tght 1o lile and biberty
puaresteed nd peeserved under cur Conskitulian and which cencept is
manifested in the Special Coary act, 1984 and TADA A, 1987, the
Dresigoaicd Conrds shewld dispuse of the cases pendiog before them
H  withowt giving room for any compdaiot of onreasonihle delay. The Govern-
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maent comeered should eosure that 8o vacancy of Presidiop Officer al the
Crosignated Couct eemaing vacant aud should Tuke necessary sieps oo Bl up
the vacadcy as stk a5 any vacaicy arises amd aba il necewsitated, should
constitare more Designeted Courgs so that the undestrials charged with the
provisions of TADA do wol lenguish i jail indelimitely sod the aues are

disposed ol expaeditioushy.

In the resull, the Jepal questions raissd and debaied are answered
scecrdmgdy. The Wit Petitions, Criminad Appeals and SLP ate dispossd
of accordmply with oo costs. The cootentions raised on the fuets of sich
wnste will be dedded scparalely by she appropriate Bench.

Bofore parting with this judgment, we place on record nur anin-
hibited- biph spjrecistion oo the vahiable and painstakmg assislance
rendered and vo-operation emended by the learncd Addiional Solicitors
Gieneral, Tearned scaior counssl and advocates - wha by ther thorouzh
sudy of the coanplicated legal ssued involved and by their rescarch and
amalvsis of the historical background wath fuf midable kmdidge in con:
ctitotionad and ceiminal law have presented their conflicting views oo points
raiszd in 2l the petition: sod appeals hsted betore us.

K- RAMASWAMY, 1.

I have had the benefit of reading, the judgmeni preghant with scholar-
ship and erwdition of my Jeatned brolber Ratoavel Pandian, J. whem 1 hicld
in lneh perzonal esteern, Bt b respeéts oo individuals and abiding L her
command, with all my peofound respech b bis kearoiog, discernible cven b
a causal reader, | may be permitied (o fread my bone path o three aress -
Constilutioaality of Section 9(7); Sedivn 15 and party of the propricly in
exercising the power undes Al M6 by the High Court of the matters
covered undor the Act, Tn other respeets §am in full agreenent.

The foundation of Indian political and social demiocracy, as én-
visongd n the preamble of e Constitution, rosts om pastics, cquality,
liberly, abd (culemnity i secular and sucialist Republic i which every
indridual has egual epportuniy Lo sinve towards ealelicnce and of hos
dignily of person in an wiegrated egalilamzn Bharal. Rapht 1o justice amd
equudity und stated libortics which welude freedam of sxpression, belief
and movement are thy wmeans for excellenca. The cight to Lie with hunan
dignity of person & @ fundamental right of every citizen for pursuit af
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lappiness and excellence. Persenal fresdom is a basic conditian for Rull
development of human persowality. Article 21 of the Conslilution rirecls
right ta ife which i the most precinws tight in a civifsed saciely, The trimity
1. lberry, cquality and fralermty abvays biossoms and enlivens the Qlower
of homan dignity. CIne of the mfis of democrany Lo mankinl js the right to
parsonal liberty. Life amf personal freedom are the prized jesels onder
ArC 1% conjoiotly assured by Arts. A3 21 and 22 of the Coostitution and
Art. 19 ensares froodom of mevement Liberty sims at freedom oot only
from arbilcary restraint but also 9 secure such condilions which are
errential fur the fll development of human persooalily, Liberty is the
esseulial concomitanl for other righis withoul which @ man cannat he at
hes best. The essence of alb civil lheties is o kezn alive the fresdoon of
the individual subjzct tn the Bmitations of social conteol envisaged in
diverse Articles in the chapter of Fyndamacat sl eichts part 111 in harmooy
with zocral good eovisiged in the ditegtive pinciples o part IV of the
Lopstitution Freedom canmot last laog walzss it s coiipled with order,
Freedoun can never cxgat without ordet. Fresdom end order may CO-CXERL,
I uy eszential it [reedam shewld be exercised wnder authorily and order
shoukt be enforced by autbority which is vested solely in be exscutive,
Fundamenial nghts are ibe means and the directive pringples are cssential
ends in a welfare state. The evolution of the state from préice stale 10 4
welfare state i e ultimale ncasure yod ecccpied standard of democratic
sociery wlich is an avowed conctitutiona | mawdamis. Though cae of the
main futiclions of the demoeratic govesament 15 to safepuard liberty of Lhe
individual, wnless btc exercise s subject to social coobiol, it becones anii
aocial or wedermines the security of 1he Srate. The Indian demoacracy
wedded te rule af law wims nod only 1o protect the fundemciat Tights of
its citizens bat also to estublish egalitaciug sooal arder. “The wdividwa] has
Lo grow within Lhe sacizl confines preventing his wasocknl or unbsiddle
grovwth which could be dome by recoaciling individusl Fberry with social
control. Lilierty musl be controlled in the inlerest of the secaety bl fh
soctal fnterest must never he pver bearing ta Justify total deprreation of
ndividual liberty. Liberty cantior stind alose byl must be paared with a
comparion vietwe | hbeoty and marality; liberty and lass liberty and Jjustice;
lherly and common goods; Niberly and responsibiliy which are eqn-
eomiants for coderly progress and soclal stahility. Man being a rationsl
individaual bas o live in harmony with equs] rihts of nthers and moce
diflerently for the altaimwest af antitheric desircs. This g wined ool
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work W diffeendy 1o delienate wathin defiged spheres ol cooduct within
which reedom of adion wav b conlined, Therelorr, hbserty womld not
anlweays be an alwoluly liceooe bzt must ari insedl withio the confines of .
In ather words there can be no diberty wilkoot sncial regiraint. Liberty,
therelore, as a sovial eonceplion is 8 right 10 be assured to 21 members of
a society. Linless restraint is entneced at and accepred by all members of
the sacicry. the liberty of some must involve the oppression of athers. IF
libectty be: weparded a sl arder, the peablem of esthlishing libeety muse
b @ penlblem of gcganiing restraing which sogety eontecls over Die .
“dowdual. Theoefore, Tikerty of cach citizew is borne of and must be splr-
dimaled o the Fbeny of the yreatest nomber, in ofher words LOEmOn
happiness a5 an end of the socicty, lest Tawlessness sod anarchy will tamper
social weal and harmouy and powerful cusrses or forees would e at work
lo underming social welfire and ordes. Thus the coence of el liberty iz
W keep alive the freedom of the ndinvid| subject to the limitatian of sacial
conleol which coold be adjusted according to the meeds of e dynamic
aoceal cvnturmm,

The modera sowiat evolulion 5 the growang need o Eeep the in
dividwal 1n be as Free us possible, consistent with his corclabive obligatiun
o the society, According 1o Dr. Ambedkar i his dosing speech in the
Coostiturent fssembly that the poncples of liberty, cqualicy aod Eraternily
are oo b be treated s separate cntities but ;g Irinily. They form the
union o trinity 10 the sense thal 1o Jivorce ooe from the oiher i5 L3 dede sl
the very purpose of demacracy. Libecty cannot he dlivorced from eguality.
Equality caonot be diversed from fiberry, Mor czo erjuality and liberty he
divarced from draternity. Withowt equality, i ety would produce
supremacy of law. Equalily without libecty would kil individus] smtiative
Wikhool Teatermity, Litesty and cquality would m Jeoome a nslusal ooy rae
o thiog:. Courts, as semtirel gui Lo, Lherefore moust stikc # balanze
between the changing meeds of the somely for peacatul transioe mation with
ardeds ymd protection of the rights of the citizen.

A seen o0z of the feoctinns of the State i to mantain peace and
order in the society. Ay its part, Srate is not andy the prosecutor of e
tlender bur also dhe neestigates of vrime. To lacililate such inveslicatinn
powce s Deen given wide powers 1o urrest the suspeet without wa reant
mngrrogile i in custochy, search and seige inCriminaling matersl, to

cullect Lhe evidenee: and to prosecute the offender. Dhe privation of dignity  §1
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of prersan self respect and inviglabile cigbt ta life, world paly be withen e
preseribed lumits sed chown by law, assiduowsly supervised by cowrts, and
cxroutive excesses sinctly be lintited, Excessive authariry witho liberty 15
incalzratle. Bqually exeessive liberty without suthacity and withiut respon-
silvility snon beoorme intaterabls. Eest the freedoms and fandamental 1igl "5
hecome sacrficial ubjcels at the alter of expediensy. Unrestricred liberty
make 1he Bfe too 2asy for criminals and oo difficull for e Abiding
citizens. In a free soo=1y too many crooks biatendy break the b, blight
yemng lives traffic in drugs and breely induge in smugeding and claim
Fundamental Tights 1o cxploir weak finks of lyw, ndulge in viclence aod
epmeercial camou{lange. {ur values are deastically ernded, becawse 1nany
a man with no monc ceceal backbone than choeodate eclar ol the
Freedom zod Eres action wlich results incvilably in increasing the members
of violeod crimioals,

The Cricdnal Procedurs Code, 1973 for shom the Cede' and s
prealecessor ocoupied the figld. Police have been empeawesed to carry cul
thorough investigalion, a5 is practicable and eeasopable inoa cognizeble
offence, in order Mat all relevant informaina snd {acts abooc the aflega-
tions of the crinte are collected and placed for e tmat of the offender
within the limits s=t down by [aw. A suspeet, if under areest, be plased as
expeditiously as possible lefare the Magistrate within 24 hours alter vx-
cluding the time 1aken for journey, Thoogh every person has sncial ar
statutory dory oo assist the pohce, exceptions have been engrafted and it is
2 congituiona] mandate wedes Arts. 2003 & 11 a5 a fandamentad reghi
against self-incrimination. Article 3 of Declaration of Humano Rights as-
sures thal everyaoe has tight W life, [berty and seraenty of poeson. The
constitntional and heman rights cimpitowcor, theeefore, 15 [bat fao ane shall
he ponsteained to commit himsell oot of s e ot l. 2ooother wonds,
thi proccdural chacks are the valued means 1 provent excess and il
the actions of Lhe gseeytives. Artrcles H0(3) & 22 accord, therlace, o every
person privilege against setfancrimination as part of right to litc which
reflacts mamy of fundamental values, the notable ones Loy anwillingness
ter subject thoge suspeeted of crime to the crosl or whuman reafmeet af
self-accusation, and abuse of preson. It 35 & protechion e the inoocent or
may be 2 shelier or shaild w the guilty but so far s the constibationat
protechion L. avadable, its deprvation s pecmissihle only e aecordance
with low consistent with the mandate of Ars. 20 w 22 o (b Conslitotion,
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Cugtadial isteTragation sxpases the sespect to the osk of shuse of
hie person ar dignity w. welk as distortiom of oanipulation of 1 sclf-in-
crirmmating in the cirme. Mo one should be subjecied 1o physical vickencs
of the porson as well s to toolore. Infrmgement thereol imudetnioes the
peoples faith in the elficesy of criminal justice system. [nterrogaiion in
palice Tock up are often Jong under conditions of wessare and Lensios and
the surpect coald be exposed tn great strain even if he is an mnovent, while
the culpril in the custady to hide or suppeess may be doubly suspeHible o
confusion wnd mamipulation. A delicale balance bas, therelare, to be
mamtainetd 1 protect he innacent irom comdetion and the need aof the
saciety to se the affender punished. Equally every one has right agains|
scll-incrimination and a neght ta e silent under Arl. 23] which imples
ke frecdom from police ar anvbwdy clse. Bot when the police interrogiles
a suzpect, they abuse their suthacity hawng onbreddled appartunity W
exploit his moral position wnd awieity mdwang the captive o conless
againsl his berer jadgment The very fact thal the porson in suthorty puts
the questions and excris pressure o the caplive o ¢omply. Silence or Lhe
parl of the frightzned captive scems to his ars 10 call for veogeancs amd
induces & belict thal confessaon halds cut o chatce to avoad Wilers or 12
et bail or & promise of lesser punishment. The resourceful iovestigatar
adoprt all secceseful tactics (o elicnt confession a5 is discussed heloe.

o confessions @ Recemt Devlopments-io Eopland and Australia by
Kumar Amarasekara, Lecturer, Faculty of Law, Manash Toiversity [loter-
aational and Cumparative Law Crarteey, Vol. 24, (1980 pp. 327-329] the
cxclosion of Lbe confession on the ground of appressove treatment of 1he
accwsed is srated elaborately. I is sated than 1he Criming] Law Revisional
Committee of Australia recommended that use of opprective treatment of
the accpsed should be an additional grownd far cxcluding o comfessich.
Intimidalion, peosistence, susigncd or wnclue NSSEOCE OF Pressire arc
same of the g ounds which can render a confessim involuntary, The wse
of prolonged, sostained pressurc odl a suspeot 1o make him confess has long
been recgmiised in Austrufia 2, ground of exclusion. Whether such pres-
sure was cxcrted by persisfent intercogativn or alber means such as induc-
ing mental and physigal strain, the guoestion of voluolariness has
comerhinnes to be decided as a matter of degece. Lo Coolession and fhe
Sovial Fsycholugy af Coercion by Cdwin 0. Driver, Professor of Socialoegy.
Univecsiry of Massachozens [1%68-68 {#2) Harward Law Rewew pa2 al 44,
5], it i stared (hal voluntariness 1 4 west [or admissibibey of contession.

L
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Crut s hinee 1o consider mental abuse as well ag phisisd Teree and threats,
deficienaics and tadenls pecubiar ta the individusd defeadant are (0 be
asgessed, and an iovestgativm g the tolality of the circumstances sor-
rounding the ecolession arc cequired o be gone inte. Since i custady
mlerrixgations are highly seoretive, the Cowrts have to infer what transpiced
from questionablz data. Police adope sncoewfol actes for eliotng con-
f=iioms. cructal importance is of scli-oanfidence, which may o Femain
wikad imanterrogation. Barred ane pliysical aluge cr threars, menl cogr-
cion, lemgthy detention or interrorations, inducemenrs or promises of Lyl
gaihs which are some of the graunds to anfer mvolwitarobes, b addifion
tey the inderrogation setting aod the propensites of 1he meresgater, the
ethical ieterrogaror still bas an adequate renge of persoasre and manipula-
trre Lackics at his disposal 10 obdain confession. First, the intcrrogador
rOmmMUnichtss by ward and gesture that he sieonoly belisves the suspect
guilty. The next tactics is tor pacvide factual svicdenee io the support of Lhis
Relict o35, however, seli-confidence and self-assesion which incipents, =
categoty mtg which over one half the ferony defendants Tall are likely bo
lack; thus a mariwary of suspects 1o thewr passiaty and woccriaingy will be
linle protected against (he PrEsLiLTS s of even proper an [:rn:uga[jun

Morcover, the imbalanee between the stale and e defendant begns with
atrest and derention, for these experiznces iofluences the detanue inoways
analogons Lo intoreogaliom, the vegative implcations of silencs, Libe sell-
mortilcation or extrems nemilialion al being arrcsted, (e desaee to shizld
the relf from patentrally, humibliating quectioning, and the cmotional stees.
cauced by Use symliols of the laws suthority evenin persons of higher status
waowld get lost.

In Crime and Confession by Aribur E Butberland, fo, Professor of
lawr, Barvard Law School, reported i [T965-6%, Vol ™. Harvard Law
Review pp, 21-23, 32, 36-37, 5941, 93-97], scaccd that the 7oalans sgonipe
agents of puldic aothority must comoestrace e susped s offencg o im-
partial judiaal officers, and people insist on Lhe coreelatve peineiple hat
the ciran may sty mune without prepudics in the face of affickal accwsa.
tion. Drespite cermwries of experignce in which prople kave chasen thos la
weigh the scales i favour of the acensed, many of those officers w whom
poapls look for the diffew!l task of enforcimg our criminal law are “still oo
convinced of (he wisdoo of adoptipg right/uf means in mterrogation and
ehiciting comlzszion”. "Bt i3 8 mice thaor®, sach on gdlicer micht say Wi
suberabe A this, o any 1ate dor those wromgly accosed. Bul whan we oot
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wicked men in our Banik v easnot siford Lo lel iechoicalitizs pernil e
n escape condign punichmend. But the officers knew of persons i some
waly connecled with the event, FBamily or associales, persons seen in vacinify,
tten with cocords suggesting that they are likely to have been invalved in
olfences of the sart in questinn. ....., Much worse than (he convictiom of the
innewcenl in ks ullimate consequence i the ondermining oF public cuyn-
fulence in the whole sdeinisisation of criminal justize, wlich casbes when
pubhc offacers commit widespremd oluions of the constibutions of the
Linaled States wnd the stabes, and (ollow these by cynical aomonts of
“woplundaniness”, Dol cowancine o sy person who stedics the recerd, or
even 1o the casuzl newspaper reader and delay would susped Lhe constitu-
Hewnisl and lzgal righes syiemancilby d=ny them on grownds of expediency,
[nganlar respect for the sysrem [or the processes of law enforcement, and
lac the men engaged i it imealabdy declines. Crine o symiagious. I the
Ciowernment becomcs a lawlreaker, i breeds contenmt G lows 1L jnvates
every man to became a law unta limesf L inates anarchy. Todeclary thal
io the administration of (e eriminad law the cod juslifies the meams - o
declane thid the Goverrment may comait crimes s order @9 secone 1he
conichon i private crieninal woudd bring terrible reteibtion. This only
elfective way o cslablish & constitutional regime in the admdnistration of
eriminal justics is for the adminisirative superniors of police and prosecutor:
to insasl vo copliance of the constitaiona] mandare 1o see that nohiog
wocues which deprives the agemaed of 8 dght which he 35 entitled to assere.
The Canctitution of United States 12 8 law foe colers and people, equally
m @ar and in peace, and covirs with the chield of its provection all classes
of mea w all limes and voder all ciccumstances. Mo doctcine, involving
MOFE Pe1mLigns CONSSUEnos, Yax ever inverned by the win of man than
thit any oif ils provisiens can be suspenled during any of its grave evipen-
i of government. o Lhe Psvchalogy of Bvidence and Trial Procedyre
ediled by Sanl M. Kassin abd Lowerence 5. Wrightsman » pp 7880, it
Wi stated from a psycholngical standpoint, thal the swspeet readily make
lalse confessiom Lo escape ab aversive stuslion aod 19 secure 2 fvourable
schfepmicome. hierzogation process s like o bypoosis. He sefers to Fosler

theors i Ehis bchalf “stavion hanwe, symirme at p. o091 cha potice

inferrogamion 2an produee a trance like siade of beightened sugpestibilicy
sor [hial "Irulls and falsehuod beemne hopelessly confused in the suspacly
mind”. He explaingd thil duc L lpnosis 1he suspeat 1os initiatne snd in
the heighiensd fanjasy, confabulnion and distortion gel mued up due o

[1
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leading guestions. A study by Welstein Abranams ood 3ublaons said to have
revealzd that impluntng a false semse ol guil, by hypmosiz woeld not pass
a polvpraphic bie derecior 1esr He cited Munsterberg (1M0E) Bepsort e a
surder cacs in which the accused was comacted aod executed on the hasis
af 31 ¢omfesgion that might have heen chcited theough hypnolic andiction
that h¢ raped Bessic Hallisier. Thal statement obtined theough Bypaosis
was subjecied (o medical analysis. His slatement was denied an (he bhal,
namicly, T saw she flash of steel in front of me. Then two men g belore
tie. 1 can rewmemsher nc more thao thao about it [ soppose | mist have
tade those statements, since dhey all say § did. Buot | have no knowdedge
of having made (hea”. I was proved tater that those statements were avade
under the hypaosic. Hugo Musstertberg and Withiam Jomas, the renowned
peycholorisis noted some instances tal wnder condifon: woroally as-
socialed with Lelling the touth, subject cumes 1 hetiewe Qe bics they had
heen inducted v zll. The maninoe of iducement and the mildest and
miosst sobtle forses of cocrcion used could be suthoent wo exri Dalse
canfession. In [1991, Law Cuarterly Review, Vol, 107] "3 hould corfesaos
be comoborated” by Rosemary Mateoden of Limiverary of Bast Asglia
sladesl ol pp. 318- 19 that gocraon B puodoced by sitwationsd factors -
accozalion by a person in a position of aothority by facd and intimidating,
envirooment - and the use of peycholopical intetrogation sechnigues by the
police The pobice wse these facties o exatazt frue ennfession, ot an
inpacent suspect who is swsoeible (o intimidation say respond by con-
fessing to something wihich be did got do. The majonty of wntrue stale-
ments Lthat come before the cowrts, bowever, the probably from
coerced-complaint sespedt, The susped gows alung vath the views of the
intér tigator wWithaor il eenalisiog these vicws, as his owa in arder to please
or t0 gain some temporary advaolage - bait, termination of an onpleasant
inderrogaten, possibly anend to viokenet ot the thre of wokence. Acgord.
ing 10 an eminent farensic psycholomst Atmstrong condession alls il
various categones in the priociples of Criomoal Evidence by A A% Suck-
ormaa ol pp M1 306 35 % stated thal noaeder ta preserve aor fregdom
leom pxeessive safe adeclgrence de palice powers have to be sioictiy
lmited wid assdocusly sopesvised. The cusiodial intecrogation fays the
suspeet apeeti by P parhoalar tisks of harm against which the law most
protece hitn the sk of apuse of this person or dignity and (e risk of
dislomion er mampadsgion ol his slalements 40 @5 to eaplicate Bim in cinse.
The questioning in the pohce sfation s oflen condocted weder eoanditicns
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of peessure aod tensan. Swspecls under investigation are hikely o ex-
peficher coasederable sirain even o they are ionoceni, while thoee wdo
bav: somethiog bo hide or fear may be doobly susceptible 1o con{usivn wnd
ouanipolatioo. If coe odds o this the natural teadency of he nvestigator
Lo tanipalate the suspect's responsds amd anlerpect (hee in a way that
combirms his com saspicion, ote feahzes that the seape for unceliabiice of
conferions & wnt insignificant. However, (he peed 80 safepuard reliabaliry
does nok peesssanly reate o conlbict between the protedtion of the Innuscent
From comictivn and the need of the communily (o see that the Hfenders
are punished becuase the latter only demands the conviclioo of 1be gruilty,
nct of the noocend. It is diffiewlt foe 2 suspect to insist his prisilege and
refuse o apswer polce questiooes, considering the aental pressares
genckated by polee iatecengation and the fear that sdence would be
wnstried as an adassion of gudl which would aperate as a Bactgs g make
fwlie ¢omfessiom. Howgver, wdien the pulivg andecoogats the suspeer They
hawve an opporfondy fnegpaboi Tis maral prsition and isduce e :«ﬁspn::t
Lo wsmless against his hetter judpmoent. Benimam abserved that the very fuct
that qtle;sl'ic-rls are pul '|,'|:|.' A persao n z.l.l.ll'll._l-'ri[!.' LHerls Ircssors o thre
sppIcel [ I_'nI,1IT!|,:I|_1_|' 'nl."ith., selens: cm (he |_1:1.rl uf rhi- uﬂ'r:iE]LTtli L"lllI:lli[ EAoA=rIE,
10 his gar to call for vengeanes, confesagn bolds out o cesce For indul-
gence, Physical abuse, rhreaf, mental cocrcinn, prolopged detcolion or
interecgalion, mdwocaent, promisc are ner s prohibited metbods to o ein
confession. In addition intercogator coaveys to the captive thal be sirongly
helicves that the caplive comaitted the crime apd be bas cvidence in
supanat of thar bebalf, Ts Haivard Law Review, Yol B2 [1963-59), Prof.
Diriver stated at pp. 4530 (hat psvehnlngical concrol, assumed personal
roles of the intcrrogaton, contain porsuative of manipolative tactica may
substannally inflocnee suspects to chaoge their Weas aod memorizs.

lfndl._ﬁ.tlﬂ.:tr]l!.' ur_gan'm::_l O T bcillg cinonnuolled aod the precious
Livies aof tomEless mmucent people sare pal an g [0 abd mancent penphe
are af the mergy of the werromists and gangsters Dy planhieg bomb 2l puhlic
places, cte. Law abidiog ctizens hecome gany fargets of killing and cqually
of law cnfowceaient affiers wo demorabse (he pobbe oc to acheeve their
ﬂh}l:-l:t of wtinudating Lhe polivea] power o comog (o feamms wath e or
the people who rally arcomd them (o achiewve theic adleged peregpliong o
[engfatiies Undermiming the constitutional Limilations. They «iolate fuw
wath cant2igt aml desiabilise social well-beiog and arder. Lacge number
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of youth and educated vacmpleged are imlocicimited to coime oo indolee
o viclcogs Dlardend crminals are cquoally ievolvesl io preater nomber.
They ar¢ weing latest sophislicated aems and amunition, weaponary in
cOmMImilting h&inuws crumes.

Enually truc ihat in the midest of chach of interests, the mdiadual
mterest woubd b subsorvient to social inlecest, yed s bing g el fier ob
corsreddfier in gwnlable the procedore preseibed and the aclions Laben
therzon by e law eoforcement anthority mosr emeet the tesl of the com-
subetinoal mardates

I 3 recend working Paper aon "Cwatndia] Crimes”, the Law Commis-
givm of lodia stated that casmdial violence aod abose of police powee has
been coocern of inlernational community. The Cenecal Assembly of he
Vlnired Mations adopted on December 4, 1975 the declaration tor protee-
won of peesoms from peing sobjected to orture and slher criemes of
iohtnan or degrading treatment of pusishment. It probibiled the member
Stales o permit or toderure wshase of powers even jn exceptional -
cumstances such ax sale of war or threal of wer o atetaal pelitiz)
instabdliry. Arnicle 5 thereof roquired cotpreliznsive Iraining of laa eolor-
cemunl officers against tortme. Arficke 7 required swstem of review of the
mierrogation, methods awd pradices as well as costodial arrangerenis i
obligates (be Stares 4 emsure Lhat Lhe acts of toolore are made offenees
wider Fualiumak Criminal Law. The declaration s a perl of bioding joter-
nafionil lw and io our cowntry it s nac et been implemented. There is
a code of conduct for law enfurcement uiliciuls adopted by the CGieneral
Assembly on December 7, 1979, under which substantive norms weps
prescribed for ‘effective maintcnance of ethical dandurls” by Lhe offictals.
Acticie 5 thereof prohibais Taw enlorcement officels ftom infictieg, ib-
stipeting o Diderating any act of tortore, It was folfnwed by amdher
declaralion on Drecember 130, 1984, by a canventivn which provide: more
clabarale proccdare in 33 Arlicles The United Mations™ Gencral Assembly
achoples] vt wnother declaration knovn as "Caccws Declaration oo Basic
Principles of Justice for the Victmes of Crime und Abuse of Fower™ on
Movemnber B, 1963, which obligates the State to define Yaws veghibiting the
criminal ahuse of power wnd wlse for prohibilion of recoarse to thind
dzpree melthods. The afarectated working |- pes sas hal India beiog a
party to the declirafions and Conventions. 15 under an ohligation o take
efleclive sleps o prohibit abose of pawer, ancloding toruee and custodial
violence, cie. in aconrdance with Any 51 of Lhe Constitution.
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Meither the Evideoce Acl 1472 nor the Code, noe ids predecessor
denied “condession”. This curntrd in Pabieder Kaur v. Stete of Purgaly, [1953]
SCR 94 at p. 104 ruled thap =

"4 eomfesmon musl cither sdwit in rerms the offence. or at any
rute substantially all the facts which constanee the olience. An
admision of a gravely incrioimating facl, 2ven a conclusively in-
crmuinaung fact, iz wet af itgell 3 conlession. A stateocnt thad
coqlains self-exculpatory maller canool amount to & coolessium, i
the excalpatory stalcovent s of some Jact, which iF (roc, woukl
negative the offencs alleged Lo be confessed”.

Theredote, comfieseion means an admission of ceclain Facts which constote
an eftence or swbslantially ai the tacis that constitore the ofience, made by
a persom chirged with the offence which i the mbject matter of e
stateinent. Tn Fekats Margpeng Swarsy v The King Emaperon, 66 Indian
Appeals pfe Lord Atkin, held a0 p. 81 thas ¢

"An admizsion of 2 pravely inctiiating Gagl, even a conclusively
merimunating lact, 35 oot of itself a ooodessipn, cg, an admission
eat this aéchsed s the owner of and was in recenl possesson of
the knife oo revolver which cowsed a death with w explanmnion of
any oher man's puaséssion,”

Sections Bt 3 of the Evidence Act deal with provaliliny or relevancy of
a coofession. A confession mads by an acoused perfoo 3 iccelevant i it
appears to the court (o have beea cavsed by inducement, promise or threat
having a reference (o the charge proceeding fram a persen in aathorily. By
Secton 25 theee i an alwolute ban al the trial sgainst proofl of 4 conlession
to a police offioer, 45 deandd a person accused of any offence. The pariial
ban wnder £ 24 and ol ban under 525 applicd eqally with 5. 26 that no
confession made fo any person while the aceused i in the oustody of &
police officer, unless ¥ s made i the immediate ptesence nf 3 magsirate,
shall be proved as againgd such person. Section 27 imakes an cxoeplion to
s 24, 25 & 20 and poovices thal when any fact is deposed oo s discovered
i congeguence of infoemarion receped [rom 3 person accwse] ol any
wffence, in the custody of a police oliicer, so much of such informaticn,
whether & waounts ta 2 confession or not, as relates Watingtly to the Mact
thereby discoversd, may be proved The provisions an ss. 2E30 are not
relevanl “or discossion. The fazicobe of 50, 24t 30 am 10 2ealiusly proce

<
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lhe accused agwinsl becoming the victim of his own deltion or the
mmeschamisarion of tthers to sell-ipcrimimate v crits, The confession, Lhere-
Fore, 3 nod received with an assgrasce, iF i source be nol omay saeipiefaus
mHofet, abwave and free from the romnlest tainl of suspicicm. The mind of
the apewsed hefore he makes a confession most be i o Hate of porfect
equanaiity and must nol have been opetated upon by fgar o Bope or
inducement. Hence Lhread or promiss o inducement held out da an as-
cuscd makes the confessinn irrelevant and excudes if from considsration.
A conlession made o 3 Police Officer while the acowsed m the custody ar
mads # belore he be¢ame an accuced, is nol provahle against bim in a0y
proeeediog o which he is charged to the commission of the caud offence.
Equally a confession made by him, while in the custady of the polwe
olficer, to any peron is also oot provably m a proceeding in which he 3
charpet with fhe commission of the offence wrdess a5 mady an the
immediate presence of the Magistrace. Police olficer is mmberctrly saspect
of employing coercion tee obtain confession. Therefore, the confessiun
wads to a police officer veder 525 should dally b excloded [rom
evidence. The reasens oem w be that the custedy of police ofltcer provides
gasy Oppoetubitics of coercion for extorting confession, Section 2% rects
upwint the principle that it 35 dangerous to depend upon @ conlfession made
o a palice officer which cannot extricile itself from the suspicion that L
might have heen procured by Lthe exetdse of coercion or by ennigsmcnd.
The lepislative policy snd practical reality emphivize that 2 statcment
btained, while the accysad i in police custody, troety be not the product
of his free choice 5o a coafossional statement chtained by the law enfior.
cemend afficer 3% inademissible io ewdenee.

In Chapter 12 of the Code whormation by the police and their powers
Lo iwwestimate, 5 168 mandaies thet oo statement made by any person (0 &
police officer in the course of ae investigation shell, if reduced to woliog,
he signed by the porson making it; nor shyll sey such statement or any
recard thereod, whether io a pobice disry o otherwice, or amy paet of such
statement ar recard, be used for ony purpnse, save as herenafier provided,
ab any inguiry or trial io respet of any offeace under anvedtigation at the
rime. whio such statement wis made. Usder the prosase e sub-s. (1)t may
b weed by the accosed, and with the permission of the Coort, by the
pasecotion. 1o cortradid such witness in the manner provided by 5. 145
of the Evidence Acl or for e nurpase of explaning any macier referred
to fn the oross cxaminalion by re-examiniog such witeess. In Pakalu
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Sargpeir Swarmg's case the Privy CoumaEl held that sy person referred o A
im 5 167 woold inclode a pereon whi evennually hecame an accosed, “Any
such slatement’, most theesfore, incdnde such a case and it would appear

that if the satenoent s o be pdmitted af afl, it cas only b by Liminag the
words "wsed for any purpase” by the asdbision ol sock words "except as
evidenee Tor of against the poreon making i€ wlen secosed of ao oftence’ R
Accordingly it was held that “the words of 50652 in their Lordsbips view
plainly =re wide enoogh to exclods any conlegsion made to a palice officer

in the woncse of investigation, whether o diseovery is made or oot They
mity, thersfore, prer favia repeal the provisions of the sedtion which would
otheraise apply. B they su not, presumably il would be o the grosnd that

537 of the Evidence Aok is a special law within the meaning of 5.1, sub-s.
(21 ol the Ceade of Creninal Procedore, and that 5162 05 mof 8 specitec
provcion (o the conrraty. by Fafisildar Sivph w Slaie of LLF, AIR (15959}

5L 1112, the consttadion heseh held that o moust be wiaed ools for oross
examimsdion of e owaker under 5,145 of 1he Bvdence Act

section 16d of the Code gises power 10 Lhe Mettopubinon Magisirate
or tudigial hTagisorate to record confession amd statcrecls dwing Che
comre of tovestigation vnder Chapler 12 or onder any daw for the time
heing in facee, ar at any time allersards befoce the commencement of the
iwpuiry ar thal. The Magistzate may record confession or stalement made
to hine But belore doing os he is srjeined by sob-s. (2) thereto to expliain E
to the person makiog it that b is not booed 10 make 3 confession and 1ha,
il e does so, it may be wsed as evideooe agaiost him; amd 1he b race
shall o record any such voofession wnlees, upon queshiomng by peson
making it, he has regon o hebeye that i s being made wobuntarnly. He
shall record Lhe confession in the manner provided in s 281 lor recording,
the eaminativn of the wecpscd person. It shall oo ooky be signead by the
Magmsirate, but alse by the accused himsslf. The Mavistrate shall -also
append 2 memorancluom &t the food of the tecord as laid down in sobes. (9).
If e has no jurisdiclion b ingquice of 10y the ofizacs he shall forward the
confuzsion so recorded to (be Magistrate by whom the case 35 to b
imiguired inle or ried Flgh Crwis have made rules inLthis behall o gve G
stffeeaent ome Lo the aoumsed B reflection, celovanl warmims other relaled
prlme.dll'ra! sal't-.gu:lrdr;, afe.

The hagisorate before fecording the coolession should propecly
guezdion the aceused, as far as may be necessary, eficet [rom him wharever H
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facts he is willing fe stare; to vodesstand exacily what lis meaning is and
lovw [ar he inlends bis conlessicn or admizsion to ga. The confosho mbige
be recurded with grear wae and ciccumspection, The Magistrate mng
rezord the questions put 1o the accused to ascertain whether the confresion
was W voluntary vatwe; that be il war bave o go back o the police
custonly afler slatement was recorded; 10 warn the aecosed of the conse-
quenses which would ensse Sf the confession ws lilse or in the hope of
releate mmplicated hiwself and 1o azk the aceused whether the police or
any other person had subjeded him o il- treatment etc. No hard and fast
rule could or should be laid down as to the procedure which would be
adoprey) when an acewsed i brought hefore the Magisteate o record his
coniesaon  Confessiot exirped while i cwtodial ImterTogation excites
suspicionr af s volentatiness. Bl ehen ¢ o recorded by the judicial
hagistrare st removes the siaiog wnd assures voluniariness. The ohjscl of
kesming the acowedizuspect in judic cusiody aud pgving him sufficien
time: fur reflection and necessary waraings reinforces i since sufficent me
given, the accuzed feees himsell from the pressure of police mterengation
and for reflection before making confession. W will have sobeering offect

un the acousediauspen.

In Mazir Ahreade v, King-Eriperor, AIR, (1939) PO 253 the Privy
Coured held dhat the Magisrate adting woder 5. 164, thoogh is nat acling
as a Coawrt, yer hi i a jodicial officer, and both 85 3 matler of construclion
and of good sensc, the recording of the confeccion shafl be in compliasee
Rath 5164 read with 5. 384 (5. 281 of the 1973 Code). The confessian shall
be recorded in the manner presonbed awder 5, 164 and the #anding arders
and in wo other way, The Magsirale had ant cevorded the eonfession as
enjoined wnder s, 1464, He tendered bis oraf evidencs of the confeschon
minche by the accused. I was held thar the conlession was inadmissible and
the ucvused was acquitted. [e Rem Chandre v Store af DR, AlR {1957}
R0T 381 a0 346 this cowrt hald thet the conlession must be eecorded iu apen
court and dyring the courl hours unless for exceptional reagons o it is ol
icasible tov ko 20, This is 2 very imporiast provision which cenphusises. thar
the Magistrite in reconding, confession is ¢Xerosiog “part of kiy fudicraf
Jurtction” in the manner prescribed by the Law. Dne of the inlracdigms
provides tag the Magisteaie should mquire the teason why the accused is
making the confession kaawing that it may be wsed apainst him. In that
wasc Siwcg \he confession was recorded ‘in the police lock wp, it was heid
that it was inadmissible.
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I wondd shus be clear that the provisices of 5. 164 ace mandalory
and i 15 Lhe duly of the PMapistrats 1o Tollow the procedure strigtly, W he
fasle o da 50, be would be fwbng in s discharge of judiciad daty. 17 che
stulement o contession was cecorded in stricl complance with the ss, 164,
781 and the rubes made tbereunder, the confession would be admissible,
although if 15 retracted. In Nezic Ahverad case. it was held that a eonfesanmn
recorded by o Magistrate without conformiog, o the provisoons of 5. 164
or 364 of Cr. PAC renders the precautions land in thoee provisicas of such
trifling value ax o be alwosl idic. A confession <duly recorded with the
preseribed eeriificate appended Lo it may be presumed b0 be vahintary and
L+ wdnussihle in evdence subject b {be eonditicns contaned inosz. 24 1o
3, A tefiacted condession may (orm basis for cosvielion of thal accused,
il i receines some genecdl cogrsbocation fraoe ofher inde peodent source.

When Indian Evidenee Aol wias epacied, the Britsh Facdiament had
with them Uhe Law Commission's Feporl that the palice resorted Lo extant
conlessinn by Jorce, threal o inducement and thecfore Bad taken care of
plabirale safeguards engraffed 55 24 to W o exclode from evideoos
conlession obtained in the stated citcomatancess with an exceplion of 5 Z7
that fact discovered in comsequance of the statement made by the accosed
alone was made admizsible.

1t is equally semtled Law thar & stabement cannod be said (o be properly
recorded under 5164 of 1he Code, i & police officer i present or allowgd
to e present at that lime o i alloeed o pul question (o the acoused.
Equally it is settled Law that vanfession would not be recorded during night
timie e Laie hours after the acewsed bBas been subjected to ioterropation by
the police officer for 3 40 4 hoors and bad broken down wnder Lbe
eomtinued intercogation, Mo aol caough Eor a Magictrale 1o gve the
accuscd a warning thar the confesacn, if made, would be used against him
but it is crsealial that be should put guestion: to satify himself that the
cunfessivn was 30 fact voluokary aod the ywestions with answers must be
recorded. The coort before whom the coofession i Dsed must bave
miterml an which ot can be salished 1hat e confession was in [ac
waluntiry. 1t is mandatory under 5164 of the Coade that the Magistrate mwst
cecord the confession strictly in accordancs with the prescribed procedurs.
Sufticient time should he given to the accused [or cellection, bad ni hard
aed Tast rele could ke laid 35 to the proper tme. M 15 settlad law ceat at
Ieast 24 bours shunld he given to the acoused to decide whether of ool be
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should, make a confeszion. If the crcumstanecs gencralz any suspeclion
that the accuzed was induced or ererced or threatensd o wake a wonlea-
sion, eves lopger prood should be given s beld by this Court jo Sarwan
Jingh v Sraee of Penjrl, A4R (1957 8C 437 at 843 so much is the coocern,
protecros and suleguard provided by the Bwdence Act.

The gueslivn from the gfpre sernede emenges whether 5.15(1) of the
Terrgest and Disoptive Actidtics {FPrevendion) Act, 1987 for shorr "the
Act” emprowerng tbe police officer nok helow ibe rank of the Superinten-
dent of Palice 10 recard the confession i constitutionally vabid.

Seclion 151} of the Acl reads thos:

"15(1) MNotwithstanding snylhiog in the Code or i the Indian
Evidencs Act, 1872 (L of 1871), hin subject W the provisions of
this sectwn, @ comlesson made by "a peon” befors 8 police

{emphasis suylied)

edfier mot bower b fank fhat a Superinkendeat of Pulice and
recardid by such police officer cither in wriliog or oo apy mechani-
cal devics ke cazseties, Lapes or sound teacks from out of whick
sounds or images can he reproduced, shall b admiscible in the
trial of such persoo for an offeoce under this Act of coles made
thercunder.

(Z) The police officer skall, belore recording any confrssion
unde; sub-seciion {1), txplain to the person making it that he s
not Banad te wtake a confeesion and thal, if he docs so, i esay be
used &s evidence agaimst him and such police officer shall nod
Tecord any such confession woless upon questiomimg Lhe person
making it, be has reason to helieve Ghal il 5 being made valyranly”.

There cannat be 3 dispule with the proposition, as argued by S
Tulsi, learned Additional Slicitar General, that (he Lagslature when has
g W make the Lvidence Act, has equally pover to amead aod alter
the pre-emsting procedore in O light of the changing seeds of Lhe socicty
And that there ke 0o vested right to procedure. The logiskature can squally
fake away the proccdurs by omitbog it by amepdment. We are gol
concerned so much with e power of the Farbiamesr o make the 1w aod
it does pusiess such power uader Ary, 24% and Entry 97 or List 1. Equally
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i is sektled Taw that cooferment of power in 3 high ranking nfficer is.
presumed Lo b exercised accordmng to law or rules. Such confercscnt of
power may be primy focie presomed w be valid, Bub the crix of the
question woultl be whethes fhe power grven ds {0 the Palice Officer unlike
so Independend ageoey from which the ss[acion keasl generales is @
civilised peocedure. The angulatical from ihese perspeatives protecls The
liherty A% seen, a voluoiry confcssmo is a wluable piece of evidence n
proof of the guill of the accosed. il conlession is found 10 have been
made valuptatiby in perctenia, 1L woubd form basis for coaviclion, b Siane
of Maliarashiat v. Skkhdey Siagh i Sukha & Oy, JT (1992 5¢ 73, this
count condirmed e eonviction of an accused an the basis ol admissions
made during riad pod be cxamimaton, under s 313 of the Code. Even
setracier comtession i i receives geoeral cocrubnration would barm basis
for consiching.

Uptler Arl 20 of the Constitotion, " person, wxused of an
aftence, shall be compelled to be o witness ugaind i seli™. Art 28 Becures
nf 1ght 41 Tife or persumal lberty, I would be depraved only wowoindiog 1z
proceduce validly catablished by L. Art. 20 i5s md confined o individual
of commun law offences. W esands to satatory offcnces. Difenoes voder
The At are statutory Wicaces. As somn as a formal ApgusALon ConEtituimy
an offers: under the Act has bywen make before S HA, o w2 private
complaint the person is entitks) 190 the protection under Arti 2003} and
2. Their vicdation, except i0 aceordance with valid proceure eslohlished
by law, are i violation of buman cght to life assured by Axt. 11 of the
Constitution, Wherty of every cilizen 33 an invalwablc and precious night,
Burden is un the State (o establish that is deprivation is constituwtionally
valid. [n the State of et Bewpatl v, Anwar AN Sarkar, jl352] SCR 234, 1L
wias held hat preocedural Jaw as well ws substantive law must pass the t2sly
peescribed by Art. 14, ATl 21 s ool intesded (o be a limitatiwn upon the
powers of the Jegislature which it etheraise has under the Consliolien. Yel
the substaniive as well as Lhe procedure law made. modified or amended
must be just, [air and reasonable. The purity of the procedure (o discover
truch shall alwiys ceman Faic, sensitive o the needs of the sockety and Fairly
and justhy predeet Ohe accused. The procedural safeguards are indispensible
exsence of lberty. The fustory of persons! liberty is Targely the histoey al
procedural saleguards. The prowedure copkempbated by Aet. Z1 of the
Comsttwion meaps just and laic procedure wod reasonable Taw bul naot
foemal or Fanciful, The standard of fairness in cecording confessacn undzr
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= 15010 of the Act mmiesl be witlin constitutionally sustainakls PArMEnLETS.
Ma persom shall be deprived his Lifs or personal Bberly except in aocomds
amey with the procedure catablished by luw mandutad by Art 21, wignkd
mein that & person shall nol be subjected to coercian which daes ant adwir
of legal justification. Procedure envisaped in At AT s the manner.
muans and the form in which the mght = eaforeerl ar e Pecson s
subjeced tw, Though the Canctitution docs st gtlarantee wiky parilar
procedure wod the legslature i Ioft foee Lo lay down the mceccluze, Aris
14 and 23 proseribe inbull imitation in preseribing 1he pravedure, 1e.
there mws, be fundsmental laiencss in the procedire preseribed by Jaw and
should not be onconscienahle ar oppressive.

Article A1 emjoins the Stuts 10 separsis dhe judiciay from the Excou-
tive. Hinang done 5o by the Code and cotrasted ooder Arr, 154 judicial
duty um the Tudicial Maegisteate of iest Chaxe, whelber eonfrment of self
self same power on Superintendent of Police wnder 5 £5 by emploving
arof-obseaer would be just, fair and t2asonable™ The comstitobeeal courks
are sentinals Quieive and goardiaos of human cights and caminon mag
iocks upon Mhem jx thewr prateetars, Whese fwe pracedoces co-emst ancl
classily one procedure 1o one set of acensed and another goe for seme
other acelsed, both mwest savisfy ehe test of Arts 14 and 21 It s frue and
courts alka would take judicial rotice that werrorists or oreanised crmpinals
have comrmitied and have been committing murdsrs of jonocent people in
caunlless nomber, thereby rudely shaking the fovndations of stahle sacial
order. Fgually the fawless elemeats who flout the law with mmponly Geed
be be Aealt with scparalely. But suppression of crime by harsh proce-dure
whether meets the test of Arts 14 gad 2]

In Lhe Stade of Bambeay v Kethi Kaiw Oohag, AIR (1%1} 30 138, &
Beach of 11 Fodges, per majority, inferprating Agt, 343 beld oo "tes.
rimonil compulsian” {bae | "we can see Lo reasom W confine e oty
of the constitional guaraotee o Bare litersl npoT sg Bs b Lmit A
2003} wantld be to rab the guarantee of ifs substantial PUTpose st [0 miss
the substance for soond as stated in cerdin Amchican decisions. Indesd
every pasetoe act which htrnishes ewdencn is testimony apd 46 imaonial
compulsicn woRnotes coéreion which procures positive oral evide hes, The
acts of the persan, of course, iz peither nagabve gllitude of glence ac
stbitaiuioen oo bis pan, not i these any reason to think that the profection
in respeit of the evidende procared is confined to what ranspices at the
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trial in the court room T phrase wsel in Arc 2003) i to e a witsess
and o (o appear as g valness. 1 Gollowe (bar the patection accorded to
an acehised msobr a5 30 15 relared 1w the plirase "t be 2 witness” 45 ool
metely in respect af the iestmonid cumpulsiaon in the ool foon bt pay
well extznd to compel Leslmooy obvioushy oblamed form him. The guiran-
tee was, therelore, beld v anslads not ondy oral Lestimuny gveno o o cowrl
or oul of courd, bt also should be i wriding which incrnimimated the maker
when transpited as accused person. In Sandirl Sefpedny v Deeef [P et
e, [197E] 3 5CR. 608, It was funther held that compelled testimony musd
be read a: evdence procured not merely by physical theeot or sialencs bat
hy psychic tonluce, atnosphctic pressure, environmeolal coercion tiring
nlecrogalive proligry, sverhearing and iotimidatory methods and the like
ocd kegal penally Tor vinlation.

The expression "hle of pecsonal BEerery! mcAre. 21 af the Coasiil wtans
as dted bereimbefyre inchodes right o v with Buaen dignity which
wikhl inclede guarantee againat bortuee and assaull by (he State. This court
e Sualt Baera v, Deryé Admilnutraton, AR (19730 8C 1675 and Suail Saira
v. Dl Admintseradgon, AR {1980% SC 1579, beld that Ast. 21 guarantees
protechion against cartore and asseult by the Stale while a person 15 in
custody. 1t is a legitimate right of 1he police 1o arrest & suspec) on Ceceving
same credible informatvon or materdal, bat tbe areest must be o accords
ance with law and the interrogation sbould not by accompapied with
tortucs of ust of third degree melbods, The interrvgation and invcstigation
shicapld b in Lrye e ]:II.II'rII_I!ﬁEil.I.] 1 make the 'ilL'l.'l‘_'F.li.g.al'iﬂn chlearve . Tl
Coml i feete Bace v, Srace of Mohareceos, AR (1883 BC 378, beld thal
the wccused thowld be peodwced belore the Magistrale, I should be
mianckilocy for the Magiirag o inguire from the accesfed precaon whetler
b has any cumplaing oF fyroare o mal-tecatment e cosoody asd be should
furter be informed thar be ez a oaghy wader 5.54 af the Code of Crieminal
Prowcedatre 10 e cnedically examined. In vasding Sarpeiotr case this court
held thal the accused i eatilled Lo Bave bas coamsel doring interrogation.
Taorture nr beanog of arrcsted peeson in e lock-up is gonerally carraced
om Lehingd the clased desirs and 0o member of te poblic i periied to
b Whcrs anad anstances are nal wanding that cven the family members of
the artesied persons are nor albawed to mccl the suspect.

A podice officer is clzarly a person m aathonty and insistencs on the
sccuscdisuspect Lo answer bis interragation 15 o furm of pressure, expecially
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o the atoyosphere of police statian wless coctaon safepuands ¢rasang duress
are asdhered 10, Folicy or rational or object of the Act have libde relevancs
in detecmimng the copslitutional wabdity of the ofsnling prowsion, The
Cowrd is nod sitting evear poticy of the Si0e in énaing the Law, nor at this
stage L sift the evidence. Far criminal trial 15 the fundamental mght wader
Arl. IE, Though 1he Sabe in free fo regabate the procedore for wsestigation
of & grimg, 0 eollgel evidg nee and place the Bgader for drial fo geciteronce
with s avn perecptions af policy, vl ot ats so daig if it olfends sooe
Fundamencal principdes of fae justice coared in the cradinion: and con-
goignee of our poople, it would be classificd or characterizsed o ranked as
urpust apd welae peocedore. Appearapes of mjwstice s demal of justice.
Buitin procedoral safepuards assure a Fecling of fairncss, When the pro-
cedure prescribed by (be statute offends the principle of falr justice of
establizhed judimqal ethos or truditions or shocks the conscieex, iU could
be said dad i1 35 Pondamentally onfair and violatove of the fundamental
Fairness which are essential o the very concept of jostice and civiliscd
procedure. Whether such fundamentsl fairness has been denied is o he
determined by an appraeal of the tonaliy of facis, gathersd from Lhe
5¢:l1jng, 1he conlenly and (ke P‘T-I:II:uEd“I'\'E which feed the cod rexuly. The
jrrocedwee aduel scpacks of the desssl of ondamendal Faieness and shoscks
the conscience aor universal sense of justics is an aothema to just, fair or
reasooable provedure. Atlides 14 and 2L from sgainsd arbitrary ond op-
pressive procedure.

The procedure envisaged in Art. 21 nacans the manner and metbod
of discovenng the truth, Section 36 of the Code also empuwers "superior
pehee nfficer” or an afficer in-charge of the police station to exercise 1be
samde powers throughout his local area. The Supcnniendent of Police is
in-charge af the st Falice administcation, Under 5.20h) of the Code
investipation ncludes all procesdings under the code far eolleclion of
evideocs comducted by the police afflicer ather than an awihoriced
Magistrate in thar beballl A superior podics officer in-charge o mainbain
lyw and ccder, while recgrding eonfession of 4 person b police cusody
ihough, astenzsibly complying with 51520 of the Act whether would raise
abowe the siream and transcends abovee Lhe weather of the day and exbiebels,
the even equanimicy and objectnaty of a rained judicial Magstrate? Wile
the Cods and the Evidence Ak seck ta avoid tnherent suspicion of a pakice
allicer abMaining confession from the accused, does Lhe same dusl nod
clowd cthe wisios of superioe pobice officer? Dees such o procedure oo
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shinck vhe cmﬂuiﬁnﬂ-& af a r:ﬁn.-:r:ienli:-mm man an-::l smr.'l'ls |_rf unl'a.irnl::sg':"
Wowld W he ius.i and Tar o colrosl Ehe same rlul;].' |_:l:|-' -Em];lll;r}"lng non-
rebseeere clause s 151! Whether e ingantation by emplaying mon-
ctrcatte el adise cores the wioe of fone &ngmeraiomn and Deoomes salil under
A 14 atid 217 My anssecr 35 "NO®, Talolote oo s® Phe constitationzl
buman nghts perspectmes progecied hersinbefore;, the history in working
of the celevanl |1r||'r'ihi|’“|r|5 in the Evidence Ad and the wasdom deoied
sl of ahe Code igningy imberenl ipealidiy of subes (L) of = 15 and the
o wiuld Lol afterd o turn the Melson™s Bhnd evees to Lhe above
scereettn and Bliscfully ank an o« 1714(e] of the. Evidence At thal obficial
Acts aré tlone swcording, to law and put the seal that sub-s. (1) o 15 of
Lhie A pics off the e of Ear procedure and 1z conctivatisnally valid. In
ke The Speciad Cgurs B {1978) AIR {1979} SC 498, ad P S1E, it was held
Lhat Ihe prucesdars prescribes] by the Biil was unyust and wolair to the
aecused volating, Arg.ZF of the Conslitaton on the ground Lhal there was
na provizsioal @ e Eill for che oraosfer of o v Trome ane Special £ ourt
Lo diekher, thoagh rhe presicing Jocge hivd 2 bias. The appointment of the
Tudpe to the Special Court durieg, the pleasure of the Gend 1 subsrersmee
of judicial sndependence and appomstment of o reticed Judpe (o preside
uver 4 Special Courl violates Arle2d. The Division Beach of the Ancdhra
Pradeeh High Count reponted io V.M. Range Fao v. Stare of 4.F, (1955) 2
APLT 361, consudeeing the validiry of conterment o judicial powers on
high rankiag police affeers, Superindendent of Folice as a Special Execu-
tive haisirale 1o 4ry offence wnder g5 10°%W2), 110, 133, 143 to 145, held
that the sppoiotmant viglateg Are 210 I was funther held tbat the faith of
the people is the savow and sweeour of justice. Any weakening link would
np apart the edifice of law. The principde of justice v ingrained m our
vonscpence and chough ours ek 4 nanscent deanecracy il i e Gaken deep
ronls an our sthos of adpadication, judicial process, be i jodicl, quasi-
judicial or adminiziracive, = hall-mark. Respedt for liw i ome of the
vssenbal principle toe an cffective sporation of popular o, Tt s the
cours and nol the legisiature ihat o cabzeoy primandy [esl with keen
ubiding [ath [or redress. the colting edge of the ko, IF they have respect
fir the working of thaw courts, their eespect Tor law will sumave Lhe
shirt-comings of zvery ather branch of the Govt. IF cthey lose ther respect
Frc 1the wotk of the cowrls, theie respect foc law and arder will vanish with
it g the great detrimen of ihe soccy. Conlferment of podicial powers in
higher degree on the pokies vall ernds publi: conlidence inihe administra-
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lion of justice The vedl ol expeciency o try the cases vy the persons
acguaioted wids e Facts and b trick the probloms posed or to strake down
the crime or suppression eveof conngd be reparded as 2 valid ground te
v primacy to the arbitcary or irvatigaal or oftra wrer action taken By the
roerermment. [roappointing the police afficers ws Specal Execulive
Magstrale, nor the nebl of revision aganst s decisgn 1§ 2 salee 1L
oy sunllaes the siream of justice a8 s sowrec bul alaa chilly the comidenrs
ol the peneral public and erodes the efficacy of sde of Liw and s delnmen-
1al en ihe cply ol o

In Andrea A Mallowy v L1524, 354 175 dd9 = 1 L. ed. 2d 1497, the
defendant of B yeacs obd lad on Jeaccd i i noe, was arrested by the
pralice o spspicion of cape. The police inlecengated Lin far half an hoor
and then asked him 1y sedwmil [ooa le dedector test and sulgected oo anather
such test four hintes affer fucther detention without telling: him ol his right
2 counse] fo be presest oo o prehmingmy gsaminatien before a mapisteaic,
ner wias he warned thut he might keep silenl, el DUs conlession was wsed
al the rrial wnd he was consicted imposing deals sennene: for the ofiencs
of rape. 1o o unamiomwy teygsivn Franktbuner, J., Speakiog for 1he eonm,
held thal the confession was in viakateon of Hule 5(w] of the Federal Rales
af Criminal Progedues and the confessiodn was inadmicaihle

In Hinsran Massigh v. Cnited Srares, ITTUS 2 — 12 L. ed. 246, the
defzndant while on bail bad 2 cooversation an the absencs of bis connscl
with one of hes co-defendants wilbour koowing That lseicer wis conperaling
with the Gavi. agenr wha had @l lowed the installalion of a radio tramsmider
under the tronl seal of the awtomatnle, hy meins of whieh 3 fedecal agen
lestenead the conversation, At the tria the coversalion was testificd as
incriminad ing onfessional siatement made by the defendant which resolted
m his convicion. One opriors, the Supreme Coost, by mogority of iy
Jucdpes, baeld by the cenfession was in volalion <f siob ameodment
guarpnteeily he nght to aeastance of o cownsel and the canfessim was
held inadmissibbe.

In Wiltian Aalicy v. Patrfck £ Mogen, 303 LIS 1 — 12 L. od. 2 453,
the {iCHBgRee & Wirness in o slale Inquiry intn gamblng and other crmes,
availed of his privilege against scll-icrimination, relused Lo aoswer
number of qoestivmg related 1o the cveors sorcawnding hiy previows arneso
during o gambling raid and his conviction of ol selling. 1l was convieted
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for combernpd and senl 16 prizon for his unwallingoess o apswer.  Has
application tor habeas corpus was rejecred. On cerfiprar, the US. Supreme
Court beld, per majority of five Todges, that che Gb amendment makes
the privilcge against sell-wcriounalion apphcabie o the stares. The
privlege, i properiy invaked v a stste proseeding, is governed by Tederal
Aanderds and (e petiioper's daim for the privilege should have treen
upheld. =

In Hdifiam Murphy v. Wateghane Comeeerrion of Mowe Yok Sarbox
(373 US 51 = 11 2d. 2d 673, when the witvesscs cefused o anower Lhe
questicns oo the groued thae (be answers may tend to incriminate 1hem
under frderal law. (o which the grant of imounity did nol purpont to
extend, the supenor coamt, the Mew Jercey Suprome Couct beld them puilly
of civit contemspt. On cermorar, the Supreme Courl of U, per mayeriiy,
Feld rhin the constitional prvilegs 2gainst selt-iooriminating prodects |he
wilpesses against Wcnimination veder federal ow well as siale Jaw and the
fuderal Cro, o5 probibated from making any pse of tedinany which (he
witnesses were campedied o give aller graot of immuoity by the ale laws,
Thereftee, it was held than they did not commit aney civil contoogs.

ln Emerio A Mirande v. State af Arizong, |16 LLEL Ind U5 436, o),
i was held, "the copfession abdained from an acsused in polwe qustody and
subpected (o ermogation offends Fifth Amendnent privilepe agains, se1i-
inerimination asd “isherently compelbing pressure” beld of custodial inter-
rogalion without proper safeguards (right of the counsel in he preesent)
inevitably and iohereolly woek it to undsrmone (he iodividuals #ill to resist
and 1o compel him to speak what be would anc otherwise do oso fregly®.

lo Edwarrd v, Arizona, 451 L[5, 77 [1981], duniog the intecrogation,
Police and Edward discussed o possible deal aod Edward ctzied finally
that, "I waol an allorgey belors making a deal”. He wes returacd o Jad,
but aeal inacning he was inlerrogated again by iwo dedectives, oot mvolved
in ke carlicr dsscisaam. They agicn warned Edward and aftzr warang his
rights, be made the inoraminative statement. The Court held thut Lhe
statemedl was madmissible. In that scepara it was held thar, “when and
acoused has voked his right to have copnnsel present during costudial
Imterrogalion ......he & wol sobject va ferther interropation by 1he
auwthorities unll the counsel is wade avalalsie Lo him. onloss the accesed
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A Iimselt initistes further communication, cxchanges or makes foller con-
versalion with the police. (ar 454 & 485}, This cule was [urther sxpended
W Arizoere v Roberion, |486 LIS, 675 (19BG)], wheee the suspecl was
appreached by an officer who was unaware with Bolertsun of curlier
descussion with other officer, invoked his right ta cowngel, 1he second
efficer successhully questinned Kobertson conecrbing an offence uorelated
tes the offence with which the first interrogation had besn concerned. The
Conrt held ceplaining Bdward's ratio thar the fonner was based vpon Lhe
nted to vigerously discourage Lbe police sdivities - rezpproacking the
sugpeil who has becn inercogated by police when he was oot capable o
undergoing Uirerropation when the Bawyer lelps . thal creates 2 specistly
€ high tick of imwiluntary waiver This rational apiplbivs when the suspesr is
réapproached concertitsg i different offence suwee thete s no basis for
-E':E'-Hw':lud'ing that the officers inh’.rrugal!inn swch oifewce wall Jnck Lhe "cager-
ners 1 ohiain a confession thal thiz sitwalion doses the bigh risk o sell-
incrinination mivresl.

It wonll, therefore, be clear that any officer not below the sank of
the Supcrinlendent f Folice, beiog the head of the Dist. Faolice Acd-
ministration responsitde 10 maintaio law and order i cepected ta be kecu
on cracking down the crise and would ke all tough steps 1 pat down
the erime ta crepte tefran @i the heart of Lhe criminak. It 15 nod the

E  hiceanchy of Qificers but the source snd for comuvy] of suwspicion Irom the

mind of the suspeel and wbe ohjective assessor that builtin  procedural

- safegvards bave to be scrupulonsty adhered to in recording the confession

and trace af the taint most be abscenc. 1t i, therefore, oboogiows (o conler

power an police officer to record cowfession umder = 15¢1). IF Le s

F cotrusted wih the solemn power to the disclarge of the stabwiory dury

would be seesiingly suspect and iospire oo public confidence. I the exer-

cize of the pawer is allawed o be done ooce, may be conferred with padiceal

powers io a lesser cnisis and be normalised in grave crisis, such an erosion

1 anéthema to role of lavy, spirit of uclicial review and a elear negation of

Act 50 of the Constitution and the Consliluticnal creases. Tt is, therefore,

& unfair, umjost and svcomscienable, offendiog Art. §4 and 25 of the Con-
sddulion.

Thz farther comtenticn of Sei Tulsh that the Parliamen Uctog com-
petenl Lo enacl 5 1501) of the Al and the elfect of Sectinas 24 v 3 af
H Ewldenes Act cun equally be taken away by employing nan absfanns chanse:
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the Legislatare adopted the ahove devige in it legislulive claim 1 conLain
the cecalaved large scale crimes by ongandsel terrorist: and gomgsters and
the apprebended misuse s climinated s i was vesied in higharanking
officer canni® be @mven acceptance For the aloresiatad reasons,

The oeol goestion s wlhether Sac. Y of Lthe Act conshituting Dresig-
nated Court, apperinteeeal of o Sessions or Addl Sessions Jodge to Lhat
Court and It eimtiniangce in office beyond superannuation find haspitabts
sul in constiluiienal conlours. Secton 2L empowers e Cenrral Govern-
menl gr the Slale Govermment to constitute, by nodificatinn. pubdizhed o
the: QFficial Gawelly, one or more Designated Courts for such ares ac areas,
ur ior such case or class or group of cases, as iay he speeifed inothe
sofifiation, Under sub-section (4) theresd the Dasignated Coort shall b
presided over by 2 Scsaons Judee to be appointed by the Coaoral Govera-
menl of the Stue Governoenl. as the case way ke, warth rhe conegrrende
o the: Chiel Jestice of the High Court. Under suh-section [$) Additional
Sessn hudge 15 ebgible to be appainied as designated couct. Under
Sub-saecting (6] 2 Sessions Judge or additional Sessions Judge, i aoy Sture,
chall be qualificd for sppomtment as a Judee of & Desigonated Couore.
Sub-secting (T) 33 malerial lor tbe purpose of this case which reads thus:
"for the removal of dowlits, it 5 hereby provaded that tbe atlamment of a
person appointed as 4 Judge ar addivenal Judge of 2 Desipnated Court of
the. iyge of superannuatiod ohder the rales applicible (o han m 1be serace
o which be belongs, shall ot affect his contmitance as swch jmige or
addifigmal pudee”. Sub-sectings (2] and §R] are omitned gy laing immaerial
For (he preseol purpose. Seclion & of the Code Sassifees oraraisl cowrts an
eviery State, namely, besides the High Couorts and courts constitnied onder
aty law caher than Code, there shall be, o cvery Stane.

)| Cowrts of Scasiow,

(MY Julwail Magsirates of the First Class and, in any metropoli-
Tan arei meiropolilan magesrales;

(1) Judicod Magisaranes of second cless; aond
%1  Executive Magitralbcs.

Ilncler Secticon d of the Code the State Sorereonest slonTd estalalizl
a Cowurl of Zessaon B cvery sessions division. Under suh-section (2%
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thereof, the Court of 3enon shall be presided over by a Judge 1o be
appainted by the Highk Covre. Undee Sols-section (3] the 1igh Courl aisn
may appoint Additional or Ascistent Sessans judges o eergise jurigdiction
io o Court of Ssssion. The other sub-sections are Aot material. Heace chey
are omitted. The High Court or the State Crrvernimenr, a5 the case may be,
by crder under £232 and 33 empower these percons specialty by name or
in wirkoe of their offices or classes of officials generally by their afficial tties
ta perform the Twoctions of Counl of Session. Underd dhe Code droughont
any Tocal areq, such persons vsercise the powers in local arcs or aoy oher
lorca] area 10 wlich they wre so appainied, 1o addition. They are subject (o
appellale Gr revisional jurizdiction of the High Caurt.

In Chapter ¥, Pard W1 of the Constradion of India, with the caplvn
- "The High Courls in The States' Arc. 214 provades that lbere shal] e a
High Cour for each Staie and it shall be a court of record aadee Art. 235,
Articks 206 o T8 are ned relevanr here Linder At 225 subject wo the
provisions of the Coastiution and the povisions af any low of the ap-
proprate begislatore made by virtee of pawers confeeced on that legisfa-
tury, the purisdiction of the High Court sould cootisoe tobe cxercised with
the respesiive powers ol the judges thersof in relalion to the administration
of justice in the Cowré el ete. By opecation of Arg, 227, every High Court
shall huve superiotzndence "over all courts and oribvesals throoghaur the
tereitories in relativn 1o which 1L exercizes jurisdiction”. That apartt it also
bas the power to call for veturng from such cowrs, make Tubes replating
the practics and procedure of such sourz ei. e In Chaptee V. "Syhor-
dinale Counls”. Art. 233 deals wath appointrucots 1o and protscdion of
distrier podges. They shall be made under Article 233010 by the Goveroor
of the Sate in consuliation with 1he High Court. Orher judiceal officers
other Lhan district judees of the judicial seevece of & state shall he made by
the Gigvernor 0 accordancs with the relzs made by him in that behalf alier
consultalion sath the Public Service Conmission and with the High Cooger
as eavisiged i Achicle 234, At 235 pives contral ta the High Couer wmasr
disieeed conucts an<d cowrds subardinats thereto includiog pasting aod prorac-
nan ol the officers in the padicial serace of the State. Such condral "slall
be vested an the High Cawgrt, By uperation of the interpretation clause in
Ay 24, the expression diginct jodge wnchedes dee of a oty civil couort,
additional disteact judge, joion district judpe, assistant distnc judge, chicl
Judge of a 2nall cawses cowr, chiel presadency magistrace, additional clict
preswdency magistrate, fessives judpe, fddittoau ressiony fedpe and assistant
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sossiont judee. The judicial service shall mean the senace comsizting wx.
clasively of persons wleoded to Gil the post of dwtqict judge and ather givil
judicial posts leror [ We post of disteict jodge. Tt could thus Be dear
Lhat the recruitment of the afficees 4o the judicial service of the State Tiefow
the Level of the chistrict judpe & either by the public service commissan of
the State of by the High Court in some States. Fepaally cecraitment 1o the
posd of districr podge shall ke Ty |he High Couri and the Sovecser makes
appintoent of the candidates selected aed r¢vommended hw the High
Court a5 Drstnet or Addl. Dhstrict Judges. They are fnvested with powers
of Sestigny Division weder lbe Code. All the jwdicial officers shall be
ex¢lusively under ile: control of the High Court includitg their promcdion,
p0sts, transler, grant of leave and disciplinary canteal, ere. bl they attain
the e ol cuperamntation  prescribed under the relevast coles. By opera-
tunn of Al 237 the High Court has the control oo all the Juchgial obfcet s,
They are the core e mbers and flone level olficars of the judivsal service
of the Stale exposed oo direct public gaze. I i sertled Jaw thar 1he High
Cowrt boy exclusive comtral over judicial officers and the Gieverpor should
normally ot according tn the recommendalion of the High Crurl. Even in
respecd of dismissal, removal, reduction in raok etc, of Subardisare Judicial
officers the Guovernment Advocies, it is wade in consultation wirth and
idvice of the High Court. The constitutiona] scheme thus guaranress snd
secares independence of the subordinate judiciary as well,

It is the basic pastulate under the ladian Coosttution that the legal
sovarcign paower Bas been distribuled between the legislatures 6o make the
law, the excentive 1o mmplement the law and the judiciary to integprel the
law within the limps sot dowae by the Constitwlion, The coorts are mter
mediary hetween the peaple sod the othes aegans of the staic in order to
keep the latter within e parameters delicnated by the Constitation There
can be oo liberly i the power of judging e oo separated Form the
lkemsladve aod eXecubwe power. Art. 50 of the Constitutioe, therefore,
enpois the State and w Facl scparated the judiciary from the executive in
the public scevices of the State. I is the Constioutionat duty of the judicizry
Lo adjudnsite Lhe dispares between the cilizen anl the citize; citizen jnd
Lhe Stare; rhe States imter te anc the States avd Centre in acoordance with
the constitoteon and the Jaw.

Indepetdend judiciary s the mast csseatial stiribute or rule of law

and 15 indispesncable {0 sustain democracy. Indepeodence aod wotepriy of H
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the judiciary in a demacratic system of government s of the highest
impartance and inlersst not ondy to the Judges but 1o the poople al lange
wha seek wdicial redress apainst perceived legal injory or executive axces.
ses. Dispencation of justice by an impartial presiding judgs, wilhout fear
ot {avour, alffection or ll-all, iz the cardinad creed and zealpusly profecred
by the consitubion. Judicial ceview 15 Lhe strociure and igdepensicrn
Judiciary 1z the cardinal feature and an acsorance of [aith coshrined a0 che
cunstriution. Confidence af the people in mpartial dispensation of joR00e
i The hinding foree for accepilance of jusuce delivery system. lndependence
ool bmiled w inzufating the judges from exccoutive pressures aione. It
sphure extends 1o many otber impeccable zomes of pressuces of prejudices,
Judges should be made of stero stoll unbendiog befars the power,
cennpmis O poditicat which alone world ensure {ar and aftecive
ministeation of justece. The afficer execasing pedicial power vested in hitu
must bz, of neeesaty, free tooacr opoa his own consoence and wathau
appreheosion of parsonal comscquences to Liessell of luee of recrcal
rehaklilaton, The judge should be mads indepeodenc of inost of Lbheir
rescaingy, ¢hecks and punishments which are wswally called inte play
against ber public officers and he shoold be devored to the copsoentiows:
performancs of bus dutiss. Therefore, he muse bBe frec frosn extecral 25 well
a5 wdgrnal pressires. The nezed for independent and impartial pudicuary
tnanied by pecsoss, of sbecling character, impeccable inteprity, ondaunting
courage and determination, ipattiality and indepeodioce is the command
of the constitnfion and call of the people. He wonld ademinisier justics
without feuar or faeour affecion of ill-will Hi zanclion and saeeor are
nirfured od oounighed from the copstilution itself. The abiity and io-
tegrity of the judge to make a decision res from exmzraal interfercnee o
infuence or exteroal craviogs s an cssctitial component and ao inkbuilt
assurance Lo shape the orderly life of the covunueity. Independent and
impartial judiciary thus sustain the Faith of the people o the efficacy,
eblectivity and moparliol judicial process. Independeace of the yudiciary
has been secared by providing seconly of weoure and other conditions of
service. Judecial independence means (imal hberly af the presiding pdas to
i1y, hcar and decide the cates thal have come before him accarding tn the
sel procedure and decide the gases and gprve binding decision on moerits
viatkout foar of Favout, affection or ll-will,

The subgrdinate judiciary is complomeant to constitutional courts s
pare of the constitutwonal scheme and plays vital part io daspensarion of
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pustice. |15 decigions, are subject to appeal o revision to the High Couet
Which vkeroises comregl amd supervision over the proceedings and deasizimms
ol subssrdinate courts, oiliunagls and other bodies or persons whi carry hat
adawinistrative or quasi-judicial lunctions within its tereitorial jueisdiciion,
Tudicial review is nol anby concerned with the meriis of the decision but
alsy of 1he decwsion making process. It infends 1o pratesl the ndivdual
3painst the misuse ar abuse of the power by o wide range of authoritics
Judical revicw is & protection o the imlividual and not & weapon. 11,
theeefore, concerns with the manner in whick the authoeily makes the
decision. The caort of appeal though sastiutes ats owin decizion to thay of
the subordinae coutts or the tribunal =4c. on trrtrils, £l 15 b0 ensuce Chid
the. indradual is given a fait reaiment. Judicial revisw ensuses than the
amhority acts Fairly and the mader i not wtiated by il Ly, mnreasonable-
neess, iTrationalicy or procadutal impropriely. The civil rights and criming]
Justice are integral parts of gudicial process. Procedure ss the hand maid
b substantive justice Law, therctoce, bas 1o be wgilant 30 cngsare adaquar
ralepuards lor those whose rights ace aflected o to cxercise their rights or
acts. Eqeally the exereis: of the exseutive power of the gavconment sbhould
be pur ender canirel. Judicial review, therelore, is the process by which
the consriutional courls e the Sepreme Courl and the High Court
eXerCiss 5 tperasory jurisdiction gwer Lhe proccodings and decisions of the
sbbordinale courls, e tribonals or autherity ar persons entevsted with
adeministtative or quasi-judicial acts or daties. Subordinale coutts als, 2t
saul earlicr, exercise, in 2 sieall measurs jodicial rodew of adminiscrative
2cty, Subordinate courts arz integral part of the judsciary ander the Con-
stitution. In Blacks Law Dicdonas, eih Ed. Tudicial powes has bean
defined al pR49 rhwy "The authoriry ecermsed by chay departmen of
gavernment which it charged with declaration of whar kw is an its con.
structiom; the autharity vested in the conrts and judges, as distioguizlee]
Erom the exceutive and legislative power; Courts I general power 1o
decick and peomownce 2 judgment and carrv it into effed botween 1wo
pecion: and partks who bring a exse before il for decision; a privmer
invalng exercise of mdgment aod discretion in delet aination of quesiion
of right 1n specific cases effecting interests of person gr propcchy. as
distioguished from ministenal power invobang no disgenon: inherant
authcmaty mot ooly 10 Bcar and deicrmice coniraversies belween adverse
parties. but to make bindiog arders or pudgmc g porwer o decide and
Monounce 3 judgment and carey il inio effect bebwesn peraons and partics
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A wba bring & case before the ol Tor decsion; power that adjudicires
upon and protects the aghis and intecests of persons or peoperty, and to
ihat cnd declarcs, consteues and applics the s,

Judigual powes, beeclore, means the Judiial powser whechever
audbaecly i, coutts e, High Caosn aod subordinate jediciary, csrabdoled
utder ebapoers Voand VI of Pad and (he Union judigiary constituted in
Chapter 1t pact VY, "the Sopeeme Couct of India' mua of necesaty have
o deade coptroverses betwesn citiorn and Lbe ctizea, citizen and the St
ur the Sates irder 5o, whether the niphis relale wo lifs, liberty or propsrty,
The oowtts bave power and auchorty ta declare 1he law, apply the law and
C give & bateditip and aothoncabve decision bawean the parties belore it and

carry it inta offect.

The Courts of Sessions constileled by Section 6 of the Code and

imvested with the powers wieder the Code are manned by Dhst. and Addl,

] TDist, or Jaint Dist. Judges appawred under Ariiels 233 of the Conslilution,
They are called Secsions of Addl. Sesiacss, Judges. Cnminal Law { Amend-
menl) A, 1952 or the Preventoo of Corruption Act silber of 3947 or 1998
A, Delhy Speenal Police Establishment Adt, empower 1he Central or State
Govt. by patification 1o appoion Specal jidges Lo Sessions or Addl
Eessions Judges o deal with the offonces rolating ta cotruptian by publc
servanls The offences under Essential Commodities Act and the arder
issued thereunder are deall with by Sessions or Addl Sccciona Judges.
They cimnape under the admmistratrae and judicial conirol of the High
Cours including their eapsioe sid postings i decplhnary conleol 101 they
attain the ape of supcrannaation goeordiog in the celevang reles or the bw

F lind by this count. & conjolat reading of s=.%, 11 and 12 of the Ao does
ot indee (o preserve the contmol or supemasion of the High Couwrt over
the Desigpared cowets or juwlges boldieg the posts, though they were
appraled initiglly with the concurrence of the Chiel Justice of the High
Cerf. Section 19 af the At provades wn appeal 10 the Supreme Courl from
any judgment, sealencs of ordee of the designated court bidb v facts and
under law. Control of the High Cownl over the jocicial work of the judge
or additional judge of the desigrated court was gaben ol Thus it would
be claar that appoiatment of acsuons or addstional 2estions jedees as judege
- -of the designaded court wnler Section 9010 are outside the scheme of the
Conslitutinn atd (e Code bur 3 creature of the Acl, Though the appoint-

H ment of the District or Addl. Scssbons Todge v the desipnated court by the

iz
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cemtral goeconeent or Uhe Slgle government, s the cese may be, is wilh
the concorresee of the Lhiel Justice of the High Caurd, thereafter the High
Count eeases to have any admimis cvtive ac judicial soperdsion or contral
over Lheno. Qo appointment a5 o Judge of 1he Jesignated courl, the Scosions
ar Al Sessoos Judge i rensposed o the admimistratve comosd of the
gxeoutire. b i the Contral or State Government. [nooher womds oo
concurrence of (he Chief Justiee of the High Courl i mecessary only Fac
the tnitial appomiment of 3 Judge of the designated count and thereafier
the High Court coases to have any sdmisisorative and jodicial controd and
supendsion of him. Sub-sscton (1) of Seetion & of the Act postulates its
fukcrum withonr miscing any word that despite the judge or addiiooal
jud@e of & designated couet attained the age of superanmwion wmder ryles
applicable 1o him in the state jodicial serdce, be shall be entitled fu
popeinue as soch judge or additiceal judge by coploping vacqueroca
fangnape “shalt not effect his coonusoce as such judge or additonal
judzz". [ viher wonds, the legislative inteotion is clear that though desg-
nated judoe attained swpecannwation under he relevant rules apphicable Lo
hin b bis normal judngal soraoe a5 a sessions or additional seesions judge,
he shall remain i@ serdos durog the pleasare of the central or Lhe ap-
propriale state government. Whai would be its message? 1s il consisten
with the indepemience of the judiciany? Would it create conhdencs 1n the
accused that the desgmated judge would be of stern sAull vnbending Belnre
power or lure of perscnal advantage? The constituimonal vabdity of 5. %1}
af the Act should be addrisied Troen the above setting ond perspectves
The concern here 15 o s much with the initial appointment a5 desipnated
Tudge bt with the conirel and sapervision over his discharge of Judisal
Functions and as s part e he insulaccd from execotive influsnce overthy ar
cinvertly ?

In DA FD. Lyanagr gl Chg v, THe Quesn, |1967] 1 AC 259, the
Criminal Law (Special Provisions) Acl 1 of 1962 made by the Parbament
of Ceylon eootaacd special procedure for nomination of special udees by
the Minister of Justcs to oy cartain offenders or class of offcnces which
was laler amended giving power of nomination T the Chicf Tostice of the
Ceylon Supreca Conrl. Power was also pivea o the palice to record
coafesan of thise o police castedy, The vires of Sechion 2 modifying
Seclion 314 af the Crimioal Procedurs Code and the gominahien of tbres
judges who tried the oflenders and other seclions and the copsequentual

coovicion of lhem were chalkenged @ being sier vires and void. The H



a SUPIREME CODRT 1 EIMIRTS M99 23C R

A Sopreme Coonl af Ceylon held that the power of nommination was witer v
of Elanmse 4 of the Chapler of hustice, 1933 The convintion were sel sside.
Lt uppeal, the Judices] Conumitiee held Gat the prodsion of Chapier of
Tustiey, BE33 mamifest ap intention to secure to e judiciary (reedam Irom
Telitical, legislalive amd executive canical, They are whuily appropiciate it
a Consliltion which entends that judicial power shall be vested edy i the
Miliciary. They waukt be snappwopriae in a Crocditulion by which it was
nlended that judical power should be shaced by Lhe exeentive or e
beprslature. The Coastivwtion's silence as to the vesting of wdicial uywer s
eunsistenl with its remaloing wliere it was oo more than a fentory, in the
hands of fhe judicatore and was inconsiste st with any intestion thal bence-

{7 focth it should pass an ta or e shared byt wxecotive or the legislutare.
It wiie further held that eael case has to be deciled i the Teehe of irs pam
Factz and ciecumstances weluding the ttue porpose of the legiskatian, the
sl ta wlich 3t was directed e existence fwhere several enactments
are mtipugned) of a common design and rhe extent to which the iezislation
affects, by way of direction oF restriction, {L.. discection vr Jrulgment of the
swdiciary in specific procesdings, 1t is, therelore, NoCassacy §o oudsicer
mige Closcly the natuee of the legislation™ clallenge, 1L was further held
thal 'The Act made admiszible that slalements ivadmssibly ohtained bor
the police during the derendion. It atered the (undamental law of evidence
50 &8 0 Fagibilde their comviction and Hoalky it aliered the ex-prasd faora the

E  punishment to be imposed an rbem. SGI further it was also beld that the
irue natare and purpose of Oiese engcments are cevealed by their oot

impacl on the specific proceedings in respect of which fhiy were designed,
atd they rake their colewr in pardewlar, Trom the  wieraions ibey pur.
porred 10 make ai to their wlimate ohjedion, the punishiment of those
coovicted. These ablerations constiluled a grave and deliberate inoimaon
under the judicial sphere”. ... "It was beset by 3 prave situation gnd
it took grave meizures Wo deal wirh il, thinking, one must presume, [hat it
bad powsr #a da w0 and was acling rightly. But thal considecation is
urekvant and gives na validity 10 acts which inflivge the Constiturion,
Whl t= done once, if il be allowed, muay 1w done again and in a lesser crisys
and less serious cioetictunces. And thus julicial power iy be erodedd
Such an erssion is contrary 1o the cleae infention of the Comelilation”.

In Aowfrene Pipeline Covestruction Co. v, Marathor Fipe Line Co, et
Lifted Stares. T3 L. Ed. 2nd 59R; 455 LS 50 | 1%32] wnler the Bankruprey
H Act of i978 catablished, in cach federal judicial distriet i an adjunct {u
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the Federal Dasteict Coent for the District, Upiled 51ales Bankruptcy Count
and the Presidenr, winle the advie aod coosent of the Semate, appoioled
Judges with office e 14 years terms, The Judges snere subjedl W0 remoyal
hy the jawdicial oot of the circod on account of iIncompetence, miscon-
dieet, meplect of doty or physical or meolal disabdlity. Their salaries were
sl Iy shinore and were subject to adjustment. The Aol graos the coucl
jurisdiction over all civil proceedings artsiog woder Gde L or arisiog o ar
rélaled W cikses wnder title 1L 128 USES Sec. 1471 (b} When procecedings
were autizted in Baokraptoy Coort for the District of Minmezota, a st
wrainst corporation was bled for damapes fobreach of cottrac] and war-
ranty. The defeodant spught disrerssgd of e st oo (he groovnd bt (he
Act s upeonsitutineal offeading A, I eonlerring jmlicid power apon
Judoes who lacked life denure and pecdection againat salary Jmunution,
The hankrupdcy Judge desied the sntion. Uin appeal the Digteact oot for
the District of Mignesota, etteced an order pranting the moanon on Lhe
ground thed delegation of autharity w 28 O5CS Sec. 1471 o the Bankeyprey
Tudges toe bry cases atherwise eclegated wnder ohe Congtipaion 1 Al [
judges wes uoconsiidutional. T appeal, the Uaited Stales Sepreme Court
confirmung (he decision, per maporicy, held that bankroptey judges created
by the Ac0, not being ATCLI jodges, Art. 111 bars the Coagress from
establishing wnder Artick= UI Scheduls 1 l=miskative cowrts to excrcise
jurisdicticn over all matters ansing under the bankroptey law. The estab-
Tisboneot of such courts nod Jalling within any of the bistorically recognised
saluztivns - coucls of the termdones of the United Stales or the Districl of
Caolumbia, courts morital and coumts created by Congress wo adjudicate
public nghis m which reneral princaple of wdependent adjudication com-
manded by Art N1 does ool apply, owr Lhere being aoy reason why the
Buokripitey Cururfs su established be beyood reach of Ars UL Secion
241(a) of (he Bankruptey At hovog impermissibly removed most, i s
i of the essental atimbutes of judicial power from ActJU Distcict Coart
and having vestedd those atiobutes in a noo-Arl [ adjuocy, which grant of
rsdchon cannat be sistained as an execase of Conpress power [o oreats
giljumdls €0 Acl, 111 courts, The Federal Jedicany wis desigoed to stand
mcdependent of the easoutive and the Tegsbalure. Pericdiva]l appowiments
ate Tanal tn the Independemce of the Jndiciary. IF the powser oF appointmeang
is ontmited either (0 the execobive of legaslatoee, there wigld by danger
of improper compliancs o the branch which possessed it A judiciary free
from <onfrol of fhe exeontive amd benshdore 5 essontial worebeve the

C:
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iy from potential domination by ather branches of Govl, The joex-
oeatle command of ArcdlL 5.1 is that judiciat pwer chall be vected in
Supreme Court and inferior courts. Baokruptey judpss whose offices ars
created wader the Act are under the Fxecutive comirg] The Crneress's
majarity i contral the manner in which 1he rights adjudicaicd, rhrough
assignrcnt of historically judiciat functions {o a goo-Arl BT adjunct st
be uncoustitutional. Accordiagly the Courl declared the. Act §o be wirrd.
vires pawer of the Congress. Howaver the (keclaration was hejd prospesiive
1o operation since recrospedtive operation would sorely visit substantil
injustice and hardship upon those litigants who reficy upon the Acl's
vesling jurisdiction in the Eankruptey Coucts. The cotn, Eave time oo the
Congress to amend the law and the operation of the judgment wiv
postponed Gl specibed date.

In me Special Cowray Bilk, {19731 ATR {L979) $ 478, 2 honeh of saveg
judges were called upon to anwer Reference Mo 1 of 1978, Clause 7 of (he
Spceial Courts Bill provided constitution of Special Court and nominatian,
in consultation with the Chisfl Tostice of Tndia, a siling judge of a High
Court of India or 2 persom who hes bekt office a5 a Jwdge of & High Court
in India pominated by the Central Gowt. in consultation with the - Chief
Juscice of-Lndia iz valid in law. A bench of 7 nudies opiogd amainst e
reference. Shinghal, ). pointedly copnidered the Jueslion w i sepurale boi
concwrcot opinion of the validity of Clanses 2 & Tuod held:

“that i in fact necessary to eosure the independence of every court
draling vath civil and criminal matters. Tt may be permissible to
create ar eslablish civil and criminal courts in a Stage with desig-
nations othe: thun thise expressed i An. 235, bamely thase
covered by the evpression distei judpe, o by any existing desip-
natintt m the Codes of Civil and Criminal Frocedure, but thal i
far from zaying that W is permissible o establish o hrerarehy of
caurts ather than thal envisaged in fbe Constitution.”

It was alaa further held fha

“rhe Constitutina hys thus made arople and cffective provisiom for
the cstablishment of a strong, independeat and impariial Jaddicsal -

—— ——admigistration in_the_countzy, with the necessacy complement of

civil and criminat cuunts. W is hot permissible for parkiament or 3
State Lepisbidure ta igmore or bypase ihat scheme of the Canstiny.
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tion by provading toc 1be eylablishnent ol & eivil or criminal cor,
parallel o2 High Cowrd in o State, or By way of an gddinoral or
ectra or o second High Cowr, or @ cour other thas e cogert seboar-
dinicee tor the gl Cou. Ary sucfe arresmpt would he Lacoesiidtional
it will strike at the indepondence of e judiviory witich has nably
Facn enshnned in the Comieution and o carefully nurced aver the
.].'J!HF_I'

It was Foether held vhin

"It is beyend any doubd o0 contrgversy that the Canaitgtion does
wil permil the establshoient of 4 cnminat court, of (he status of
a copur| presided  over by & distridd judge as defived in Ar. 235,
Wi 45 red patiordinate 0 the Higle Copzr”, ... Dealing with an
argiemenl baced oo 5.6 af the Code that it was a court erder the
Code. this Count held that "all tha Lhe section staies 35 that the
five classes ol coiminal coures siavedd oo shall be o additien o
the High Coarly and cowrls that may be constituted under any
olber Law. and if Cannot Be said with any jusiificalion that i
prosides For the congtution of cooniz pacallel w or oo the saee
loohiog as e High Cowrl, or of carung! cmotr which are nof
subardingte o the High Cous” L "Seetion § ol the Code does
nol thersfore justify e creation of Special Coucts of the pature
cantcenplated in the Bl and 1be argument to the contracy is quits
oo cikik e

It was further opioion fhar alf presiong chaped with crices mase, i fowe
Agd it the same FOERG O the Ban of fusdce. Suck an equality thawid e
Zegured otof gnly botewen ovie acoussd wed amorker R alto Betoweeen the
proseeitinm amd the gccised Thus Abis is Dot a sere rights sxplosion bo
a5 will appear, it is whal our Coostitution bas carefully, assuredby and Fully
previdud Jor every eitizes of Ihe coualry. An. 21 of the Constilution i, hy
itself, enough 1w bring Lbis out. Noovination of the retired judges was found
with disfavour. Thit privciple ceinforces tbat the judicial function must be
LulsTmencs wirh superinnuation and ao hnger

I wouhl thus he s2en that constitution of « designated couet per se
may be valid bui a¢ 2 coutt pacallel to counts of Seszivns and appointment
af Seasinms Judge or Adidl Seccions Tudge of jedge of the desigoated oourt
»athout admunistrative and judicial control of e High Court concerned
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ard continvance in office afier aifaming sopcrannwanon are clearly in
negatica Gf and subversive o ihe independence of the judiciary, carefy ity
coniervid] and given e the people of Bidia I would frster the "pleasure
dulriee” laying the seeds to bear froits of poisoned tree to destray iode-
poadeey and impartizlty OF justice which the Conetitution of Tndig con.
reintigly avaided. g, therefore, ahcanstinstional.

Thas egonclusion does not mean ibat the olfences weder the Aot
canngl be tned by the cegular conn: cspecally assigned by the High Counts
tu the Szssions or Addl Sessions or jomt Seasions Judees Lo exeranse thase
hunctions. or the power uader the Ao, Morgover, 519 confers appelate
power on this Cowrl, It §s true as conleaded by Sn Tolsh expediting : 10al
and disposal of the cases and appeals is osc of 1he aums of the Act But as
rightly comtended Eor the accused rhat miny an accused being indigent,
cagnol chectively pursue the reacdy of appeal in the Supreme Cour due
Lo oppretive distance and heavy tigation custs, conberment of appellaic
pawer on the High Cowrt would be jast ans Fair remedy. © find congides able
foace an the contention. Yet it heing 2 legistative policy, it would be left io
the wisdom of the parliamenl (o decide and suitably amead the Aot
keeping io view Art. 3324 which itsell is a Fund amental right to the indigast.
The remedy of appeal 1o the High Countl would be casily accassible at (he
State val, lest the poor may be comsiramed to forgir the remedy of appeai,
The tight to approach this Coedt wnder Arc. 136 has constitobonally beeno
pressrved b0 everpons.

Lo Managing Director, ECIL, Hyderabad v. B. Kamnakar, 1.T, (1993}
& S0 ploin & separale bt conewrrent pudemeal, | have condidered
clabarately the need to pive prospoctive apzralion of a decision of i
Lum, be it, constitutional, civil or criminal, Tn paragrapl 73 9 was beld
that the cut of date to mve offect 1o the law Laid down in tite pudpment is
the daled of the judgmint. Though | had beid that the partiss hefore the
Court i that judgsicol were aptided (o the relief, Aoty beld othierwise
ta Wwhich [ am bound. ln Vider Linklerer v, Victer (0. Walker, 14 L.Ed 2o,
G01 381 LIS GIE fLHGS], il was held that thoapeh the svidence waz collegred
i illegal scarch and scimire violating (b armeodment, 2od the canviction
bused theroon = pot valid. The decising was beld to he pruspective and
the: conviction there undee was 0ot interfeeod with, In Enveie . Mirandy
v. Seate of Arizona, 16 LEd, Ind. 694,38 1S 435, a confessional statement
obtained from the accnsed vinlating his constilational tight and cvideoge
wag beld L be inadmissible, pel 1be conviction bazed theceon was ool
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intesferied wilh. Sume view was (olowed in ey Frcobaoo v, fiinasn 12
L. Ed. 2nod, 577, 378 LIS &7 aod Swfvarier Sohnson v Steet of Now dreey,
1a LEd. Ind, BEX, 344 TI% T1Y, Whereris the copvichion and seolence were
ot isterferndd vith (hough beld that cvidepce obtained o viclation of the
eunstifutional mght was madmissibl:. I s alpeady seen that in Aoathern
pirelng Covmilngction Ce. case, thoogh the establishment ot the haokruptey
wobrts Wik held to be uncopstrutional, the operatian of he judpment was
declared prospective and time was ghven to the congress to amend 1he law
without disturbing the juwdpments already reedercd. A 233-B validated
the appoioted af districl Judpes which were declared to be mvalid. 1o .
Rumagia ¥, Angfire Predesit, [1981] 3 SCR 4% this coun applicd the
decsmine of o fecre aothority and validated (he copvaction or scatcnce
awarded by The Sescions Judges whose appoinimeots were deelared illegal.

I Ceodearmiee Fpmimevafii, ofc v, State of A F [1981) SCR 474 L 484-85
this vaurr held (har

"z judge, de fecto, therefore is one who it not 3 mere iotuder or
usufpet oot ong whe belds office, vader eolour of LovTul authority,
though Liz appowmtment is defective and may lacee be fouod w be
defeclive whatews be Lbe defea of bis title to the office, jadrmends
pronounced by Bim and ads dene by him when be waz clothed
with the fiewers and [uochion of the office, aitair unlawfully, have
e camac cfficacy a5 jydgments pronounced and acts dovne by 2
Judge de fure Such s the e fecto dootrine borb of wecessity and
public policy to prevend peedless confusion and cndless tigehiaf

Thes court also forther held thal the volidily of the appointnoent
ernnod be challenged ia enlateral proceedings. 10 troe that in the
light of the fGeding thar s, 7 iovalid. viclative of the basie
srocture and judiceal indepear)ence envisaged in the constitolion,
public policy requires that the dodnne of de facts be cografted
o0 oecesalty b protece the jnlerzol of the public and the: individwals
vived in the official acls of persons exercising e duty of an
office withowt actuslly beinge one w strict noint of law. Theeefore,
thragh, de juze they are oot by bitle validety appoinded, but by
coloaw of bitle ihe evercise and Functians as J“’.‘lgﬁ af the d:;sig-
nated court, trial comducted, judgment: rénderred, orders passed,
punishmenis imposed and eonvacticms made are legal and valid.

21
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The de faete doctrine is oot 2 stranees o the Constitution o te
the Parlizmect and the logislatore of he Sdates, A-ticle 2334
reropmzes this doctrine brought by constitotios Twentisth Amend-
ment Act, 1944, Therefore the erial conducicd, jndgments
pronounced and the orders af punishment inposcd under the Acl
imder the Act remaned vaiid.

Thus it must be befd (hat Lhe confessions recorded by any police
ofticer lefow ibe rank of Supenmieadent of police nades 5.15(1] and the
appototinent of Sessicms and Add]. Seasions Tudpes to the desipnated court
under =9(7% are uncesatitutional. Yot the copfessions s recorded by
exercizing the power under, 513613 shall cemain valid and wovid be con.
sidered at the wrial, o7 in appeal in accordance with law. Aoy judpmeai ac
prber made zod ponviction renderred exercising rowers under the Act and
senlence imposed relying thereon does nof become ipvalid or v, W
fBurther bhold that it is open to the Parliament 1o aownd 55 YT and 15(1)
of the Al Buitably. The operation of tus judement is postponed for 2 year
from today (o carey out the amendments and necussary steps be waken o
have 552501} wod A7) suitably amended. If 5o amendments are sfeced
wilhin the period or exiended peried on and from the date of expiry of e
erigw] Alorementioned, or any cxddended time by order of this court, £15(1}
and <907} wonld thersafler beoome void.

The further questwn is whether the High Court sould be justfied to
CHCCCIE it power under Artiche 226 of the Coostitation in sesped of the
matters coversd under the Act?

The lepslulure reaked terryrism as 3 specia griminal- protlem under
the 4l and the ordinary criminaf coyrls created wnder the Code weps
divesied of the power and juricdiction (o iy the aifcnces puverned ander
the Act and invested the smume in the degignated Court and uppellate
puwers o Lhis coarl

From the scheme of the Act therelore it is cleat than the offences
created thercumber are exclusively weigble by the desigmaled couct and
conaction made or orders passed, whether fnal or intedocutory ocyers
pendiog trial ire segulated undes the provisions of the Act. Right of appeal
therean has been provided By Seclivn 19 to this Count. Under the Code
the Court of Sessions and the High Courl play major rdle inthe adeinigira-
tion of criminal justice, from the stage of arrest of an accused or ELET L
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ull the treal is coocluded gr comiaction becasie final. The High Couwrt has
jurISd:IEIJm'I and conore] mver the courd of sessions oc the Magmzirale, but
under e scheme of the Adt there 35 8 wall of separation and complete
exclusion of thefjurisdiction ‘ol the: High. Couct is tora). The desimaned
court is-neither subnrdinate (x the High Coder, mis the High Couart bas any
fontral or sopervisnry jurwdiction under Asticle 227

Fromu this sueoario, the questian emerges whetber the High Couni
undes Article 226 would be right in cntertaming procesdings ta quash the
charge sheel or o grant bail 1o a |:u:'i-m'n Jecused of an offence veder the
Act or nther offences committed during the course of the same bransaciign
exclugively triable by'the designated churl. Nothing is mace O PR
than (he fadluce of law ia cvalve, a cunsistent Jurisdictions] dnctrite ar gvan
clementary prenciples, if it @ subject to confliching or iocenceivable or
iscrmstdent resull which frad to unmesr nioty, incoogruicy aad dishelicl in
the cihicaey of law. The jurisdiction snd power of the High Coust vader
Article 13 of the Coostitution % sndoubledly constituent poower and the
High Caurt has untcemelled pewers and jurisdiclion wo fssue any writ ar
order or dirgs(ion [o any person ar awhosly withm ofs wrmitodal jurisdie-
don for enforcement of any-of the fundamentat rights or for any other
parpese:-The legislaiune bas oo power to divest the cour of 1be constituent
power engmafted undee Arricle 226, A superior coort-is deerned to have
geoeril jurisdiction and the lyw presumes thae the couct Bag acted withio
ity junsdiclion. This presueptivn s denied to the inforioe cnorts., The
Judpment of a SUQETT o I.Inrt'-a:ntdly is conclusiee as o all mlu-a_m
rsitters therehy d:md:d while the judgmeat of the inferior conrt invdving
i quedion of jursdiction i nar fina). The superior court therefore, has
jurasdhetion to delermin its own Jurizdiclion, may be rightly nr weoaghy.
Thercfore the court in an appeopeiste proceeding may erroneosly exercise
juisdetean. W does wob concditute wand of junisdiclion, bat it mpinges ufon
its progioely i the exercise of the junsdicnon. YWant of jurisdiction can be
ecdabliched solely by ‘s superine coomt an that o practice oo docision can
bt impeached culiderally by an inferior cunrt. However, s dooe by o
superion court i always decmed valid wlereser it s relied upon. The
sxclusion lherol from th nabe of validiey is indispenzable io s fnality.
The supeniur cowrs, therefore, are the fcal athiters of the vahdity of the
acks, dome it gnly by other inrerior courts ar authaeities, bal also their goem
decwsions. Thenph they are immune from colateral apack, but to avod
coofusion the supenar coont's decisions by dowm Lhe tules of validiny, acc
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nipf g-;_'n-'n:rn:d |:r_1_.l thos= rules The wbd deceasn o oot ﬂlﬂ}r' muclmiw. i
may cffee, byt it i alsg cpoelusive in procecdings where it iz sough! 0o be
cofaterally impeached. However, the tzrm conclusiveness may acquifs
mher specific meaning I may meant that the Anding wpon which the
decizion is foosded - as distinct or il §s the operative parr « or has fo be
canclusive or (hese findings bind onlv parties oo bligated dispoces or that
the argaw which has made the decision is tself preclinled foom revelane,
rescanding or othorwise altening it.

The decision ar onder o a 9t isseed by the High Court, under
Article 226 w sulyject to jodicial revicw by an appeal lo this Couwrt wnder
Article 134 whose tweep 15 wide and wotramellad. The question. therefmee,
is whether the High Court would be proper to exercise il powser amder
Articte 226 ower the proceedings or the offeoces, or the Wher offcoces
commilted in the course of the same lransmdion, covered under the ALt
The jucisdicrion of the high courr though was not espressly excluded ander
the Act, by acoossary inplication it pets eclipsed ot 5o much rhaf i lacked
coastituent power bos by doctone of concomitance

[o 7 Conmolly Brechers Lo Wowd v. Conetolly Srothers, Lad f1911] 1
Chateery Division 731 the facts were that Palitiowr court aod Chanesey
Divigiom bave Co-ordinate jurisdiction over debenlure holder of o company
carrying on huwsiness i the County Falatine of Lancastes. When 1be deben-
ture holder was wndieted of an offcnes of cheating, Palatine courl gmad the
Chancery Division simullaneously had Laken cogrizance of the offence on
a miclioo, the High Courd isseed 2o imjuoction restraming the planiff w
the Palatine action while (be procecdines in Palatios cowrl had gusisdicton
to grant (he same awjuaction. The question was whether Lbe Paluting Count
war, jusHlicd in takog cogmazaoce and wsuance of the injunclion prayed o
Parker. I a5 he theo was, sxsrcising the junslichon of the Chancory
Divisiun issusd 1by injupction cestraimng the plaintiff in the Palatine court
from pracecding with the adion, Do appes] Flotchen Mowoeo, L., of
Court af Appeal, s he fhen was botd ihat a men bas 3 nght 10 bring an
action io a court of inecior jucisdiction when the girewnsiances of te case
gntirle b to div &0 and i he is within the mght, he 15 oeither more nor
less liable 1o be restramoed frum procesdiog with an action in 2 Court of
co-ordinate jurisdicton. The question of jurisdiction 1o prant (he injunstion
hat nothing 1o do with the status of the couct. B bas o do with the
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circumstances of the case as bearog oo 1he condut ol the party gnjormed.
Thar feiog sn, the Courr heldh thit the case turns upon propriziy of makiog
the ord=r. The exdstence of the jurisdiction does nor warraol the Couart o
exerciming o 0 oceasions when s oxercise & oot fully justificd by Oic Facts
of the cace. It frzld that cince the Chaneery Con has avvacded weation, the
Chancery Court was justified in exeroing the jurisdiction in issuing the
injunctica.

To frywirigd Tobaceo Lid v, Attamey General [1979] 2 AU ER. 92

the plaintft Tobacco company launched sales promalion known ac “spot
cash” For a pacticulac heaod of Ggarette. The Director of P.C. Peoseeution
laid prosecution b ke oone yaonst the Company ooder Lolteries and
Amwscmgd 2a1 158 The plaiot® initiated accicn o the cammergial
Croutt. High Coani, Sccking a declaretoon (o2 schemes are lawdful Deloee
chatges were Ancd o the Commercial Court, the Ceown Courl duak
jurisdiclion to grant declatanioar samght Tor amd i il were Lo be beld io its
jurisdictiog it regobued fo deadine [0 be summoned the dectaration ow e
gronod that cruminal cases was already peading in the cogrdinate jurisdic.
tioo, namely the Crows Caurl. T hil conteat the Court of Appeal throogh
Crmyod LI, Tellowiang Comnolly Brathers £1d case held that the cuss is oot
ol conourrent purisdiction, the Crown Court of co-ordimate jurisdiction, it
is wnusual dat the Court of Co-ordinute juricdiction s 4 criminad court.
This ir chearly a major factor to be takon folo secownt io deckling whether
the High Coutt in ils disrelion, W assume of dedioe jurisdictine to near
the sommaons on &S meTils. 1t was held,

"The hivie princples are not is dowht. The abkect of all procedural
rales i 60 analile justice to be done botween the parties consisteadly
wilh the public intercst. So, the choies hetween conds of ooacer-
rent jurisdiction mosk always depeadd on whers and how justue: s
best be done. Many fuctors bave o be coisideced, but, where the
comfhet bes betwecn conris.of el and eriminal jurisdictinng, che
masl inporlaod conskderation is the obvious ooe; ceituaal courgs
ewind Lor deal with, criminal matters, and (hetr proocdiecal rules arg
designed for that parpase. R ondy in thase celatively rare cases
where the sobe bssue & o O kew fhat @ case wun b made lor the
hagh court o assume jorisdiction. This is hecaose, there being no
sl o fEer W be determined, tial by jyey woodeoe; the s of

L
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gt will be determined by (he judge of (ke Crown Cout oo
submission of luw, leading in=vitably 1o 2 noemal divection to Lhe
Jury kn et or gumeact, os the case may be, The criminal proge-
dure, is my betor desipoesd, mdeed 1 s often bese well adapted
Han the gmal procedore 1o determine pure guestions of Jaw.
Appeals o either case e (o Lhe sime courl. Where dssues of law
can hest be determingd, therelors, 15 essentially e question of
ootvedneace in the trg sense of thal word'

Agcordingly 1L was held that when the proecedings were iniliaied i
thz High Courr, thonglh the Ciawo coatris was lbe court of co-ocdioute
porisdiction, (ke manler beng pure guestion of lew untremcled by ques-
tomg of facks, the summons dsswed by the Hegh oot wis held 12 he
efficactons and upheld.

o Sguroshi Tel Lipadek kendma ¥, Dy, Comarissioner of Sales Taz,
F1931) 3 3020 466, the Commissioper and Lhe Toibunal undrr Brarbay Salzs
Tan Agt bl concuersen Jurisdidion 1o salenain revision agains 4he orlers
af ibe Ly, Commissicner. When the proccediogs before the Tribunal were
pending, the Commissionsr coteerained the redsiopal jurisdiction. When
the proprely of the emerase thereunder was questioned, the High Court
upheld chial the ssercize of the jorisdiction by the Costmnissaner an lhe
gratind that the Tribunal canoot decide the matter oo meres On appeal
thus conrt held thus:

Mow it sceme to us past question at when the appeliate juricdic-
on of superior authority is iovoked upeinst ao order aod Lhal
alucerity ag seazecl ol the cuse, 035 inoonceivable Tor a suhordimnare
auboriey oo claim in excrase jurigdugion w cevise tha veor order.,
The Tribupal is the supreme appellate and Tessiopal auwthoricy
under e Statuce. It capnot be divested of i jurisdiction ta decide
aon the correctacss of an order, i canool be Brustrated in (he
exercice of thal jurisdiction, mcrgly becauze a subordibale
aulbority, the Commitsiones, has alwn Tiecn vostel with jurisdiction
nver thal order. Unless the statole plainly provices o the contrary
thit appears to us 1o be incontrovertible. W js not open to the
Commissianer to invoke his powee uader clanss (a) of sub-scesnn
(1} of Section 57 and sursao the record of an order gver whicl
the Tribunal has already assumed appelate jucisdection. The sub-
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ordinate status of 1hé Commissianer preclades that °

in Tifokchand Modickand v. H.B: Munshl Commizsianer af Sale
Far, Bontlbdy, AlR [19M)] 5C 898, a Coostipuiéan Bench of Lhis court
enosklenng the pover af this court undér Article 32 wic-g-ws the High
Caurt under Ackiels 326, beld dhat his constilutes "a comity between
Suprerse Court and the High Coure”. When a party had already maved,
Lhe High Court with a similar complaint and far the same relief god falied,
thet coatrt “msists an an appeal to b bréaght befiee it and does oul alkow
frest procecdings wnder Aer, 32 1 be sigred, "

In Lakeiemi Charan S v A KM, Horran Uzndmon, [1065] Sappl. 1
SCR 493 another Constitution Beneh considered the yuestion wherher (ke
High Court woatld be justificd in-exercisiog its powers under Armiclé 236 in
Azping geoeral electians 1o the West Bengal Legislative Assmebly and heid
thar though the High' Coort'did naot Jack juristliction o aterigin Lhe wriy
petition aed 1o issue approprizle directions thecein, B High Crun in (he
wierckie oF its power under Article 225 should pdss any order, interum or
othecuase which has the teadency or efteot of postponing an election, which
i reasonably imminenT and in-relation v whicl s weit Jurisdiction is
invoked, The more imminent suech procese the “greater pasghi o be the
reluciance 6f the High Coit th do"anvibiog ur divécd anything 1o be dive,
which'will postpoee that process indefmitely ‘by ‘creating a situation i
which the Government of the Slate ‘canfiol be carried o in dcoord ioe
will the provisions of the Constitution. In‘State of Malrarashora v, 4l
Haii Mehampndd, Crl. A Mo. 6211454 dated Felrgary 21 199 (e Bombay
High Count yuashed the charge sheet filed under TADA sxcissing Lhe
powecre of Ant. 26 gnd direcied (o relate the rispanident oo bal. This Court
Bl what where the facty ex forie doss cinstitute sa offence or erbbenfions
qacstion arises; the High Court dbes oot have péwer 'th enleriain the
Prodeedimgs. (herwise: it has gorisdiction in oridindry cases. Thit court
allowed the apreal and see aside the order of the High Courl bolding chist
the allegations does sod fall cutside e soope of thic Agt.

“ln-Fate Dar v (CF Burford, 320-US 200 94 LEJ. P11 [1549), 1he
Stpreme Courd of the United State of America in considering the quesios
of issuing habeas sarpus, ihe prisoner whether would come witkin the State
et of the bederal constitulion, i was beld that the Disitio ©ourt mast
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obrerve the dectming of comity and staced s

“the docetsne of comily teaches thal one court sbould dofer
action of causes properly within s jurisdiction wntl the courd of
anmher soversigoey with ccacuercgl powers, and dlrcady cogricant
af the kligation, has bad an onpoeoetily 0 pase wpon the maner'

This principle was reiterated in Fralfe f. Voenper v, Softn Aowds, 411 U5
AV LED Ind 669, 1971]. In Laweanes 5 Fufferan etc . Pumsue, D1,
420 115 597, 43 L.Ed. 2nd 427 [1975], it was hebd that federal courls
confrosrcd with cequests to interfers with state ¢l functions shoold abide
by standards of restraiot that go well beyond thow of priate equily
jurisprudence. In Unated States v, Edpar T, Gilleck, 445 115 360, 63 L.Ed.
2nd 454 | 1560, it waz held that while principles af comity command careful
conzideration by federad eoucts, comity mugt neld where imporran federal
interests are al sake, such as in the eoloreoment of lTaderal criminal
statutes.

Thus i could be seen thal thowgh the Wigh Court has jurisdiction
and power under Article 226 to wsue appropriake weid of direetion or aeder
io cxeoplional cases at the bebest of a person aceuwsed of an offence Lriable
uader the Acl o1 offence jointly riable wilk the offences uoder the Act,
the High Couart being amenahle to appeltate paeidiction and judiceal review
under Arlicle 136 to this Couet, and this coarl having been starcodly
invecled with the power and jorisdiclion usder Aricle 1% af the Acl
Tudieial Frapmatism, concomitance berwcen this Court zod the High
Courd, the latier must abserve eomtiry and sebl imposed kmitation, on the
excreise of the power under Arvicle 226 and refuse to pass an order or o
give directivn which would incvitabdy cosull in caercising the jurisdicrion
Al power conferred on this court under Seclion 19 of the Act of silting
over The appellate orders passed by this court. Tastances ate nal wanting
that wdwen this court deckined Lo grant bail wedes Seclion 19, some High
Courts did coteri zin preseedings voder Article 226 snd granicd bail to the
sell saame a¢euscd, i [act even thaogh this Cownt already declined to pram
teliel, Excrcize of the power - even in exceplional cases o7 Srcomstences

- s therelore, mgompatible with or tnconsistant with comity. Therefore, the

orly check wp oo a cowrl's cacrcist of power o Gne's own seose of
sell-restraine and due respect to comity. Judicial frapmatism, thercfore,
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pevgnantly point, per farce to observe coossinutional propricty smd cority
nlpasing sell-discipline 4o deciline te dotertun proceedings under Article
216 evier the mauers covered under Seclion 19 or the matters in respect of
which-remedy onder Section 14 is availabls or taken copmiane:, ssue af
process ar primn fircie Gaie a0 1he complwint or cabirpe sheeleto., o ugler
wioreds, all mallees covered under the Aet. Thus the High Corts jucsdiction
got 2chipsed and denoded of the powers aver the maller wovered under ihe
Al

T respectfully eapress my regeets for not falling i line with oy
bireehren (et the High Coarl may i exesprianal cases éxircise such power
fir the reasonys wlarcsaid. '

E.M, SAHAL ).

Ti iy vbeer cegred, byt with pedound hyniliey to Brather Pandian,
I, For whose enuditina and learnime of cricaianl law [ have the groatest
regard and above all the respect for bim as an elder htnther,  am adding
few words, mwee, By way of conmurring opinion than, as an appesl o the
browding spirit of law o the itelipence of o Ddore duy’, as the laa which
was coacted to tackle entraordinary problen o one or [ 3ates oo
stands extcnded bo many $tates of the country amd the slarming news which
appears in press and the shocking mstanees which have come to nolies ol
this Conrt require highliphiing cerain aspects for whatever worth 1hey way
be. -

Various provisions of the Terrorists and Discaptive Activilics
{Frevemtion)Act, 18T (Act 2B of 198T) and Al 3E of T9R3 (heremnaller
referred (o as “TADA™) coasled Lo make spectal provision lot the preven-
tien of, and for coping with, termorists and disruptive activitics and for
mallers 'connected therewith vr sncidental daerely’, were sseailed net oaky
fow infraction of Fundlimental rights guaranteed by the Constigaticn bt alsw
for being in violaion of feir trial; the sine qua non of any civilised crminil
jurepradence. Validiny of  Act 31 of 1935 and the Temorst Affected
Arces {Special Courts) Act, 1934 {Act 1 of 1964} was also chullenged,
The witack varied from lack of legislative competence to enact these
lepislations W vague and wide definitions of cipeossions such as, ‘ferrorist
activity #ad 'abel’; i0 constitwiion of designated courts with persons who
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cculd continwe even afier shperannuation, theriby reducing its credibiliy
providing arbitrary procedure more to sere poliieal purpiese than to
SECUre Impariisl justice for ipstance holdmg of sourts in camera, noa-dis-
closere of names of Wiinesses, Tecording of confessicn by police affcers,
presumplion of guill eic. and above all hirek provision of punishment witk
urfellered pawer to cxerese it

Terror aceording o diclionary menas, 'cireme fear or IRehr. But
‘erronist” and ‘terroism’ have become aswriated with, “idectogy of aver.
(brosing a govenmest by resorting (o wolent fear ingpiring methods®,
Upposition o pavernment by methods which mecite fear or any serkes of
terrifying, unlawdal deeds which teod 4o mimidae’ Some ‘vonsider it a5 a
disperate tésponse af (he Erowing numher of weak or powerless LT
challeogang the rigidives of frontiers, piwers and resourcs of Jistribution’.
An abosed undersianding of e terrorism i sald to be ‘prejorative e
fréedom fghting or rebellion dizapproved by the authorities’. Terrorem
politically is ‘corruve intimidation’. Sysematic use of murdes and destrue-
tios to sl 1hs fecling of fepr and terror in one ar all, individya] or graug,
nstitotions or govermment L s acktawledged method. The most
reprehensible part of s that s victions are vsaally iznocent persoos
bavieg nothing to do zither wilh politis or government. Whinever theiy
dsology or colownog terrgrist are desperate people bitterly opposed 1a the
prevailing regime, ‘they are fondd of using romantie €uphemisin for their
marderoys arinee. They claim to be revaluttonany heroes yer they contmir
cowardly act and fack the heroic gualities of bummunity a0d mammanimity,
They profess ta be revolutionarics, ¥t they aflack only by siealth, myrder
and mam the inngcent. They dam ta bong biberation whereas in realiny
they seek powee for themse|lves”. [Termorism & the Liberal State” by Pawl
Wilkinson|.

Terrorizm s a global phenamenon. Hijacking, diplomatic killings,
bombing, kidoapping, innocest murders, desiroction bave becowwe arder of
the day. It may be politicatlr motivated or revolutionary in outbok or
spoosaced by onc Sounlny agaied other i shaps of proxy war. Bul o sither
tase iz melthod being vinladive of hutan rights it is neither legally jostified
nar cttncally accepdable. ln onr country  terrorism undike Europe ath
couotries such az BaaderMainh of gang of West Germany or the Japanesc
Fod Army, or Italy's Red Brigincds, or PIRA in Ieebind, is described as
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(he, ‘clagsical manifectation of, sponsared terrarism'. The objective of such &
aunconventional war iz oo destahilise and weaket the governtieetit and break
sup the social, poliical and economic order. It is adopted by one councry
against-another Ty protmotme wee of wolence and encouridng disreplve
adlivines, feeding. vapue imaginatons of the misguided, extending false
bapes and prosivises, providicp fiosnoal assislunge, weapoas, raining and B
sanciuary.

.. Terraonsm, irrespeciive of ils shogans, personal plontfcation, is an evid
which cannat.be tolerated by, any. sockety. Mo State can pak up with 0 as it
ic respomsible o protect its citizens, theie lives, propesdy, inctifgions aod
ctheir kegatienate andd demoralmally elecied poveroment, Frotest by mimoricy C
k= the esseoce of democracy. Strike, boyeott, narches - demonstration are
kgitimale vickbods oF expresing dissalisfactivn and wviting attention of
poverument tothe demands. The extreme form of such pabitics] and moral
pressuce sy Be il diobédicoce, Bul ooce he pm::sr_ -:I:g:h:rat: o
vidlence it 5 opposed to basic demacratic values. It shakes the tole of law T
the siructursl bacis of any demsoctacy. Whether a;ur:h action 1% cesale of
frustralion ot groerated das Lo I'::;lmg nf m;nsl:m: ‘ar appn:risrnn it caruid
be arm:pmd ac legitimate and Iu;gal by an:i' -:lwlmn:d wmr]r. T a.nj' form W
g-m-':rumnl I+ may be that fﬂundcrs al manj.r nauuns were 0 & aul.n ol
AL N T T
reht.llmu against existmg -:rrd::r a.n:l 'm:n: ‘bailed’ a.': p:al:mts o0 achicviag E
ther Ims-idﬂ-n l:l.ll that dl:u:s aol 'I-tgll‘mr.‘:-r. the methods uin-pll:d b tervorisis
Or any pun]Jlll:-al FFQup a5 it la:g-:l].' d:p-l:ards oL mm:l-m:nl killing and attar_k

A

Such being the tn:-.n'-l.‘msl wleodogy im.d ph].lu.:-clphy -3 St;n: which is
ublaged nnl_ oaly [ mamtnm the rale of Law, and peacs bul to maintain
sl emnr-:mment for ¢uJ|ural progress aod d:vﬂupm-:nl. of the society is
legalby gqu_tl-pd and mnrally]_l.u.uﬁng:l_lp take such MEAsures 25 are Becessary
to combat sich uwmdesicable actraty. WUse of lorce by the State o overcome
such whumas mepace invading Siate’s monopoly to countet il camaal be
aersalsly doubed Killmg of demmecracy by pun and bomb should oot be O
permtted by a State bul i doiog so the State bas to be vigilaat aot in wse
wecihod which may be counter prodecive, Care musi be 1aken w0 dislio-
guish between (Be terconist and he ionooent. IF the State adopts indis-
cromunale geeasucds of repression resulbing n obliterarog the dislioction
between the fendsr und the innocent and ils measures are repressive o H
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such 30 exiest wherg it might not be casy to decipher ane om the ather,
it would be {olally incompstible with hberal valwes of oy, crpuality,
liberly and injustice. A country where teceorism or milivancy is becoming
religinn and ereed of the frustrated, vacak and the mispuided the State bas
a cabstifuliona) duty to wphold the awharidy with frescss aod delecmina
won by direcling its eepressive measures towards quellme erromsm withoul
sliding: inlu peacral repression o+ explating the erisis Eor its vomn polidical
advantage of to destrov legitimate apposities. Measures adopted by the
State should be to ereate cosfidence and faith, in dews goverpmenl and
democratic accountaliliny sbould be 5o mainiaingd (hal syery action of Lhe
governmenl be weighed in the scale of robe of law. Wo forcher meed be said
a5 Brother Pandian, 1., hag elabocately and Iucidly dealt the backeround of
the legislation andd 115 pecessity.

Hiving prefaced the discussion # may now be examised iF the lhres
cnactneosrs can be declared es invalid Tor boing, ‘legislative yrease® or
“state vinlence’ of the fundamenial rights guarasteed in Chapter I of the
Coostilulion. Bat before eotering wpon an exemivalion of Jifferent
provisinms of the Acl it appears appropriace o deal, al the threshald, warkh
the arguoent of legislalve competence. [n slsianee the submissions were
twalckd, ons, thar the subect maler of the impugned lemslation io pith
amndl substance was public ardee, which Izl 1o sxclosre dovoain of State
Legislature wndder Endry L of List TT, therelore, the power could aot hawe
been execreized by the Parliament And even if by strammp the language of
Ertry Lin List NI it could be held to be crimingl few the Lider part of the
Entry operated as a bar, on exereise o such power by the Parliament, Are
these sstbmission well founded 7 Power (o frame or cpact law for the
goweenanee of the coualry by the supreine body sxercsmg the sovarcign
powcr s kaown as kegnslative power. o a dewsoccey which has opted for
federal structure of governance with a wrilten consfitution the legislative
powers eitber of the Ceetral or (he State Legislature are desived from the
Coostitution itself. In cor Constitwtion (he Legishiures under Article 245
bave plepary powers. Both are suprémne i their sphere. But the fisld of
legpslative actiaty of the two sovercign legelatures is regulaied aod s
cxcrewsad in fonsenaoce wilh Entry i List | and 18 of the WIIth Schedyle.
Apart from exclisivs field of activity provision is made empowering both
the legistatures to ekercise Iegislative power i respect of any of the Bualers
coumerated in List 1TLin the WL Schedule known a5 coocurrent list, Heaw
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these entrics chould be constroed, what is the effect af thear overlappiog
margnally have been disewssed zod exphaned hy this Court vme aod 3zain,
therelore, it iz nod eeccsssary to récownt all that. Althowgh the learned
Additipnal Sulistee Geoeral aempred (o urge that the exgrtise of power
could e wraced to Fooey 1, 2 and 24 of Lt | and it bas been accepted by
Brother Pandian, 5., b | wookd conline it 1o the alteroatnes sulwois:eom
mads by the learned ¢ounscl that the leydstation could be upheld whdoe
Erury L o Last 100 which 33 cxtraced bebow :

"Criminal law, includiog all maniers included i the Todian. Penal
Code at the commencement of this Coastitulion bul exidudiog
offences agiwina laws with respect 4o any of the matters spedibed
in List T or L 11 and excludiog the wse of paval, mbtary or at
Torces ot any tdher armed Torees of the Union in ad of the gwil
power.’

In Hantbehand Ratanchand banthia v. Dnion of India, AR (1373 5C 1453
i was ohserved @l p. 14548,

*This. power to legrslate is given Lo the appropriate legislaiures by
Ariele 246 of 1he Coosntwion. The entries io (he three Lists are
amly legislative beads ar fictds of legislation; tbey demarcate the
arga mver which the appeoprisle kegisliares can aperate. It is well
cstablished that th widest amplitode thould be given 1o the
language of the entircs. But some of the entries in the different
lists or n Lhe same list may overlap o may appear o be o direct
conflict with each otker. It i then the dury of this Cown
reconcite the enfrics and briog about @ harmenious consiredion.”

Fremn ihe languace used it is apparcol that the Entey is couched o
very wite terms. The words following the exprossion 'criminal law” calarge
the seope t0 any matter which can validly be considered tu be fritainal in
nature. The excroise of power wnder this cotry, Lberefoee, bas 1o be
pansteued Ltrerally 5o as 1o give Full play to tbe legislative activity. The widib
of the eniry, however, i sooirolicd by the latter espression which takes
away Lhe power of cithor legislature to logistale o respect of offences
agains! Jaws with respect o any of the eatiers specified i Ll ¥ e List
. R. Since this pact restricts and nareows the amhic of the entry it has 1o be
construed sipictly. Sioce under the Federal siruciuee the law made by the
Perliarent has supremzey [See Ui of India v. H.5. Dhilton, AIR {1972}
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5C 14T, any copotment mads in exercise of powet under Entry in concur-
rent list shall hawe over-riding elect subject to restrictians thal tray be spel
aut fram Lhe entey nself. A legistation by Union Packiament 1o b walid
wnder 1his entry mos satisfy Tequine mieots; one, Lbar il moust relate 1o
criminal law 20d rhe offence should met be such as has been or could be
provided against laws with respect o aov of the matoers spacilied o Lige
I} What s a ctiminal law? Any wd ar role dealing with crime. The)
criminal justice system is a Brmiby sociclal defensive reaclion to intalerable
behzdour. From rhe begioning it was comsideracd a5 a vool disigned to
protect an established onder of valusz atuned to the pulitical organisation
of the community. Transgresston of some Imporaut sorms reflecting Ihese
values was seen &2 4 crime and, us such, demanded Himeshmem .

What 15 3 crime in 2 givens society at a particular gime bas 5 wide
connadstion as the concept of crime kecps on thaoging with change in
political, economie and sedal ser-up af the founlcy. Wariow:, legislations
dealing with economic olfences or affences diéaling with volation of in-
dustrial sctiviey or breach of takiog provision are wply pracf of it The
L onstitutson makers foresaw the eveoluality therefore, 1hey confareed such
powees both oo Ceatral and S1ate Legislatures to make laws in his rogard.
Such right indudes power w define 2 erime and provide Tor its pusashmend.
Lz of the expressino, ‘induding all matters iocluded in the Jodiag Penal
Codde at the comosencement of the Constitution' i wnequivocal indication
of comprebensive natore of this cobry. [t farther emponers: the lemislators
o make Bws not only in respect of matters eovered Ly the Indiao Fenal
Code hut any other maier which could redsonably and justifiubly be
coosidered to be criminat in natare. Terronist aor disruptive activity it
crmuinal in coniear, reack and effect. The Ceraral and State Lagislature
both, therelore, are cmpowered ig Eemislate w respedt of such an activiey
in exércise of the power conferred under Enter T of the concarrent [ise. B
this wide power s otherwise controlled and testricted b the latler pary of
tive: coery. It carves Gut an exceplion by precludiog cirher of the lepreslatures
Erom exercising the powsr i it is i, 'respect of offence Agatnst laws with
Tespect (o any of the mattees specified in Liss 1 or [ The CONLOCYErEY,
Aarrgws down Lo if the ffences wader the TADA are such o respect of
which the Statc Legistatore cowld make a law. Tn oiher words if rhe
legislation relatiog te TADA can fall in Entry 1 of List I thea (he Stace .
Legislature would bave competence to make a lpwr upder {his ety and
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craple offences Tor violation of such law under item 54 of Lzt 11 onel vhe
Central Legizlature would be precluded fram making any law. Bol the
wotld huppsn if it s bebd Ovat law relating oo TADA is silbern fact or o
pitk ‘and substance a law relating to, 'public order’ This expression was
conetrued in fordid Thdppar v, The Srafe of Medess, AIR (12530) SC 124
Ir was leeld, )
|

"Mow ‘publice order’ 15 ao expression of wide conostalion aod sig-
nifies Lhat state of ranguilkily prvailing ameng 1he members of a poditical
sociely &g a resolt of ike siterwal reguiations enforced by the CGovernmaot
wlich they bave institoted.”

lo Barr Miaaohas Lobie v, Thee St {Jj'- Bifear ared d:.l'l:u;:ninl:H‘.rI AlR {lgﬁﬁ:l B
0 = [1966) 1 SCE NS i1 was odiserveal as wnder @

“if will thus appear that jusd oz palabic order” i che Tikings of dis
Court {earlier cied) win somd o comprebead dicaeders of bess
pravity then those affecting "sseutiny of stare”, 'law and grder’ alse
comprehends disarders of less granly than (hese affécling p-llh]n.
't c-rd::' One has o imagine (hre concentric circles, Law and oedec
represedls the largest circle within w-hq-r;l:. i (e wgsd| ciFele’ refire”
‘ventmp public order and rhe smallest circle toprescots security of
stare. Tt ig then eagy oo sae thar an act may affccl law and order
but niot public order jied 25 an 2t may affect ]nlhluc mder hut mot
s:,umty o the Seare” ' o : ot
Can it be_sad ibal offemcen dealf under TADA selate bo pul:rl'l-:
preler? Ts the distinction bebween public order as visualised o Entey T st
11 and TADA of depree only gr they are sulwtzstially differot? “Terroriam
copstilute . dmrer repudiation of lberal and human vahies ard princaples,
and that tecracist-ideokogy 15 ..o 304 comslantly deoyed ur-s strog-
gle 10 delame and dizgredir demacracy' The bervorism with which our
conmtry 35 faced has been descrbed as esplamed carlet s sponsorced
werrorism. Terronsm whether iU is sponsored oo cowalutibary or even politd-
cal by its nsture canoct be considered (o be pubbic ocder oy explaoed by
this Court Conceplually public order jmal tecrnessen e differend nat only
in wWlewlugy and philosonhy bl akso o causs or the meas reg 1be maomer
of s eantission aod the effect or resoi of such activity. Fublic order is
well understeod und fully comprehended 22 4 peoblem sancdated with Taw
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A and arder. Terrerism is a new crime far serious in nature, moee graver in
wayrid, and highly dangerons in consequence. Chae pertains 1o low and
order problcm whereas Lthe ather may be pohincal in natore coupled with
uriprstiiable wse of Eoees threadening seeurity and integrity of the State. The
submizsion thug alvanced on legislative cdmpelente, Mors as a malfer of

E  [oow lhan with any focling of convieticn and belief in its merit, does oot
appcar to Bbe sound.

TADA having heen cnacled aoder Eobry T of List [ o the vINh
Schedule, it did pow suller {rom lack of Jegaslatve competence, yet the
questivn 35 if any of the provisions impinge upon the fodament.d ripht
guarantecd anclep the Constitution and i, {herefore, amr virer Eelure
embarking upon this exereise it muy be worthwhile cxaeminiog the depth of
Acticle 21 of the Constindion as aoy Law of pwsitive or preventive deteoiion
bas to be rested on the touchstone of the. constitutional assuranes (o ey
pecsoa that bz chall aol be deprived of s fiberty sxcept in accardance
Iy wilh procedure cacallished by faw It is declasation of chesen T2ilh and helieF

in buman rights. Tn the, 'paluern of guarancec woven in Chapter T of che
Coustitution, personal likerty of 3 man is at the rost of Attiele 21 Modern
history of human rights 35 strugglz for freedom aed independence of the
man. One may calt the right guaranteed wadee Article 21 as, 'aetaral right'
E or 'basic baman night’ bat 8 socicsy, commilled 1o secure o iks cifizen,
‘purlice social, ecanomic aod political; Hbecty of thraglt equality of satos
amd hibenty €0 promote amonpst (hemsebees aterniy” the Toundation on
which edifice af (he Constitution has been strietored could not have dowe
othervase thah fo provide for the human dignily aod fresdam 5s bas been
E dome by Article 21 af the Comstitulive which reads as ondes -

‘21, Frotection of life and persomal liberty - Mo persos shall be

deprived of his life or peraomal bluwrty sxcept a.;.:,.nn:l'_mg ber rCes-
dure established by Law.”

Each expression used in this Acticle cohances buman digmity and vafus. IL

laye foundation foc a sociery where rule of law has primacy and not

+ == arbilrary.of . capeicious ¢xercise of pogwer. ‘Life” dictionarily means, ‘state
ol functional activity and continual change peealiar to orgamsed matter, -
and esp. La the portion of 18 constiloling an aoiral or plaat before death,

H animate exdsleace, being alive'. Bul wsed bo the Constintion it may not be
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mere exddeoce, As fan back as 1877 Ficld, §. ko Munr v [igocr, (1E77) 04
U5 113 cunstricd susilar expression in the Amarican Constituoon as 'mars
than anmnal ebstence’. It bas beeo approved by our Conrl in fiedak Sirglt
v. State of [AF, |1%54] L SCR 332 snd rejterated in Funll Bara v, Lrefi
Adwministratign, [1979] 1 $CR 382 It was given nee dimensuon o Afempis
Fanaht v. Lnfo.pf frdia, [1978] 2 SCR 621 and extended wn Frencs oraelis
Muftin v, The Admingtraros, Dadon Terdtory af Delhi, [1931] 2 SCR 318
when it was feld,

‘profeetion of limbr o1 facolty or does W go futther and cmbrace
something evowe. We think that the right 1w e meludes the righe
ter fowe wath lrusias dignity and all thal gocs along wath at, aatively,

“abi bare necessanies of life such as adeyguils nuofrtioe, clothing
and shelrer and facilitics for reading, writiog and ¢¥p £35i8g nacseill
in-diverse Torms, frecly maoving about and meang and commingling
with fellow hustan heiogs.”

Liberty is the most cheristed possassion of a sea. "Truncate Gbecty
in Artick: 21 and several otber freedom fade ot anbomaticelly”. Edmond
Burke called it 'repulated freedom’. Liberty is the right of doing an ao
which the law permits, This sctscls instend of conferning the Hght, porpofé-
ly, uses Degutive expressian. Obviously because the Constilution bas rEEO-
mised the ewsieoce of the right in every man LU was oot 1o be puarantsed
or created, One inberits it by birth. This absofutism bas o been cartadled
or eroded. Restricton has been placed on exercise of power by the State
gsing the pegative. It is State which i restramed from isterfering with
freedomn of Gie and liberty excepd o accordane with the procedure
established by law. Use of the word “deprive’ s of greal significance.
According to the dictiooary i1l means, ‘debar fiom coppymeat; prevenl
fchild ete.) from having normal home life'. Since deprivation of cght of any
person by the State is prohibited excep i acwordance with procedurs
eslablished by law, it i to be construed sl agaiost the State and in
Favour of the peeson whose rights are affeted, Articke 21 is a Constitational
congmand tn Stale to preseree the basic human fighis of every person.
BErstence of right and its preservalion bas, thus, (o be construed liberalty
and cxpansnely. As 3 corallary to ot the exercise of power by the State bas
ta bz comstrued bodrody and restrictieely, [ shoudd be 5o unenderstood
and inferpieted vs oot to aallify the basic purpase of the guarantee. Mo
begislativg of executive activm can he permitted be get through aeless i

Cr
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passes through rhe judicial scanning of it Beiog ool wolative of the
chesished right preservel comstitotionsliy | the Asticle w coosirued as
empawerimg the Stase to make a law and deprive a porson as the Conmstiiy-
lion permits 3t then the entire concept of perscnal Hberty shall stamd
frustrated. A palitical parry viaed o power may wdopt Fepressive mesgites
against ibs political fozs by énadting a law and it may well be said thal
deprivation being ie accowdance with procedure establiched by law it i
wilhin constitutional frame uwp. The procedure adupted hy State cithe
legrislatively vr executively mst therelore satisfy the busic and fuodao agal
refiremant of being far and jusl. The ward ‘mrcepd! restricts the riglt of
Lhe Statz by diccrting it nof to Bubdle with this goarenies, umiess it coacts
a law which mwy withstand (he test of Anicle 13, Treliy 11 appears well
tmegh seitled thal peodiedure cstablished by low, ewznds both, 1o Lhe swh-
stantive god procedural law Ferther mere aw is not sufficient. Tt must be
[ait and just law Even in alsence of any provision as io Amcican Cope
stitution fair inai kas been readered the batic aud primary test 1hroawgh
which a legislative and excoutive sctive must pass.

How Fundacscntal is (he puaraotze nader Article 21 of (he £ onstit-
tiods ¢am b well appreciated when ooe looks o the comstinntionsl amend-
ment mads i the year 1978, By 44th Amendment Act 1978 Article 359 was
amended and it was provided that Arhcle 20 snd 21 cowld oot ke
suspended sven during emergency, The occasion for il arose due Lo narrow
construction placed by this Court in Adeitional Disiner Magistrate, fabalper
v, Shivakand Shidda, AIR {1976 SC 1817 deaying & citizen his right o
challengs even arbatrary delention and arrest.

Haviag analysed the scope of Aslicle 21 and traced itz bistory,
Judicaally and legislatively, il is proposed oo take up few provisions of 1987
Act s I have nothing fa add 19 what has been said by Brother Pandian, J
on 1964 A<t and 1985 A<t with which 1 respectfully gree. Takiog up 1957
A I moay menhioa st the very outsel that I fully apree wilh the reasnming
and conclusions arrived at by Brorher Pandias, )., in tesipect of most of
he seclions. For matapce, [ agree with him that suli-clawse (1] of the
definition of ‘ahvet” should be amended in order to avoid the ambiwty and
make il imeiune frigm arbitratiness A< regards Sections 3 and 4 they are
not lighle to be siruck  dows fur vagueness. Their swope bas becn
chabarately discussed by Brother Pandian, § Bul the ouc seaion with which

H [ could Aok reconcide, even thyugh il was raited in-written submissions, onky,

da
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i Sedipn & owhich 15 eRtracied beloe

“%. Fossession of cenlain unsutborised anms, eic. in specified aress.
- Where any person i8 in paesession of any arms and amousition
specefied in Cotumns 2 and 3 of Category | ar Catepory INHa) of
Svhedule | to the Arcs Rules, 2962, or bombs, dyasmile or ather
caplosive substances imguthorisedly in @ notified arca, he shall,
potwithstanding swything coolamed in any other Jasr frw rhe (ime
beme in force, e prinishable with imprisoneacet for 3 term which
shiall nesk fhe Jewy (han five years but whick may extend to imprison-
micnt foc hfz amad shall aiso be bable to GBoc”.

Bore puscassion of arme aod atnonition specifisd inothe Section
by been mad= substanbve offenes. [ s much serious in naturs s graver
i impact a5 i resuld in prosecuton of 2 man feeespective of his associalion
or choncctinn with ieecorist or teeromist actiaty, A compacison of s
wec00n with Scction § and 4 demaonstrates the arbetearingss ioherent i it

Section T aperates when 8 persos wir only intends to overawe the Govern-

wgnl o (reate terror i people et but b nses the arms and ammindlions
whick results in death or 15 likely [o cawse death and Jamage 1o property
ete. In nther words, a person hecomes 2 teerorist of is guilty of Lecoorest
aivty ehen imestion, action and coasequence all the three wogredients
are found to exist, Similarly Section 4 applics 1o those activities which ace
dirccred [owards disrapting sovereignty and tereitorial anteprily of the
country. Thus  berrorist o a disrupionist and & person possessivg sov of
the army and ammunitisn meotioned in the Secting have been placed at
par. 1o Sections 3 wml 4 the offence ariscs yn Lhe act haviog been dooe
whereas in Seciion 5 6 is fousded voly on possession. Even under suli-sec-
G {3} of Section 3 a4 person is Galde o be prosecuted for abetting the
offcnce i he assists ot communicates with a terragist. Sulesections 5 and
6 wserted by Acd 43 of 1993 10 Section 3 alse requoice 1hat 2 person caz he
prosccuted cnly it be ke found fo be a member of & derrarist gang of
lerrenst orgacisation cte. The Act, therefore, visualises prosecution of the
terrgmist or disruptioniae for offences under Sectioez 3 and 4 amd m othees
ooly if they are associated or related with 6. That is w keepiog with the
ahpecive of the Acl. The legislation has bees opheld as the egislabwe s
Cobepetlent Lo cRact io respect OF 1 cirme wiich is s ofhereize covered
by any Lolry in List 1 of she Seventh Schedule The Jefinition of the crime,

i
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at has bees digensted enclier, & comfained in Sectioms 3 and 4 0F e Act
and it frug that whie debnine the crime 1L i open to the kemstuce 4
make provision wiich by serve the obyective of the kgislaton and oo
a wder puoant of vewr one may say Lhat possession of such wrms. 1be wie af
which may lead Lo terrorist acnvity, should be takea as one of the ofences
as 4 preventire or dewment provisivn, Yot there must be some ineerreka-
tiun batween dhe tva, hnwsoever, remate it may e, The arshness of ke
prosisions 1 appacenl 25 all those provisions of the Act for prosesceting a
pecios including focfeitare of property, denial of hail ere., are applicable
to & person accusied of posgessun any wrms and ammvnilion as one wha
i charged for an olience under sections 3 and 4 of the Act. It 43 no doubt
true thal no one has justificalioa b0 have soch aoms and ammemitons as
are mentioned in Section 5, kot unjuciifiable posseszion doss not make a
persem a lerrotist or disruplonist. Even woder lrcland Emcrpeocy
Irovisions Ack 1978 o which great reliance was placed by Ieacned Adidi-
tional Solichor General thene s no such haesh provision like Section 5
Since Loth the substamires aod procadoral law apply o a terrerist and
disroptionst or o tertorict act or A disrptive sct, 3B 8 nedcisary, inomy
opinion that, this Scelaon of 3l bas to e mmouss: from aack of arbitranoess
may he invnked only if thers is some malenal to shaw that the person who
was pregested af the arms mieoded it o be ased for Lerrorizst or distup-
Biomsl Aclivity or it was an arm and ammaoition which i facl was osed.

1 arree wilh Brother Fandan, 4., ie respect of Sectigng 5, 9, Wi and
11 except that | would like to sdd that so onc should b appoirtcd as a
designaled coutl who has retired Fom the service. T also agres with Bins
om egngdrestion Of elher seclions bol comiog 10 Section 15 the then Hon'lde
Mmster who piloted the Bill while advocating for confernng power on
police offices to record the confession yodl for makwg it admissible sep-
poried the departure from age old law in Evideocs Act Dy taking ilwstra-
tion of England and Acocrica where cgnfessions are permitted to be
recorded by police constabl=. He made an appeal thet a confesciom mads
1o a pohce constable in those comntrios wat admissble and, theeefore, a
fing his come when this coantry shouwld depart frame what Sir Jomes Fic

— Stephen-felt when Indian Evidence Act 872 wus enacted sod a police man

watt ned drealed as worthy of wust. 1s support of givieg poser to higher
police officers 1o record confesson be staued,
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Pethaps ol i5 correct and gond among maoy levels of Poliee
(ficers. But are we going 0o live wilh Lhar kind ol a sler on the
“entire palice for 120 yeats 7 Arc we going o say Eor ever and ever
thees will be nobedy in She police foree, oo Iodian, oo son, wa
daughter m Inalio, if be or she jodos the polece foree will over he
fair jusl el ohjeerive? Al owr children will juan the polics force.
They will tise tn he the 5P of police force. They will rise oo be the
GiG of Police and 15 of Folice et 1% Pacliament gooog o say
for evesr and ever tkat this wAll T the oaby country in the warkd
where a coofesstion W a high police afficer, whatewer rhe
saleguards, will be an untrostworthy statcment? Are We going (o
T with that kind of a shor™ What we are feying to do is; for a
peried of twe years, in an sairaorcdimyey sitwatinn, dealing, only wark
ane kind of offence mamely, terecrist offences. s sy, that
comfession made i a'high police offtcer of the raok of Superin-
rendent of Police and above, under very costeicted conditoms, will
e admizsible in a cowrl of law."

|Parbamentary Dehates f. 724]

The appeal made by the them Hoo'ble Minister might appear plausible.
There may be oo difficuley ie cven sharing his views that o some point of
i b diatowst with which the police i5 looked opon bas e be given .
But has the time come for that? Was the political, administrative and social
clirwate of the counery mature for 0Y What thanid oot be fargobten that il
15 not Lhe effciency of bonesty of the pokice Torce at higher leve| which wis
rebevant For taking such a momentows decision. What was reguered o be
eomsidered was il the appraach of the police fore as wadergone a change.
B would ood he e of placs o extract o paragrapde ficm Sth Matienal Pobos
Comnission Report :

4130, We fied that policemen have 2 (erche ooy o hecome oymicat.
We also find that frequently such cymivism i3 developed, within
very few years of servics. Prlicemen very sapidly pick up the
knowledpe (iat what the law requires 15 aoe Lhing by whit has
actually to be dooe wm practice 15 another, oy this dichotomy
takes rool 1o their minds, all training, alf eehoriotiong are = washe.
ThI.IE. the law ix 1Tl thi[:lntlr.gm:: 1% HLH 1'|E:'|:rli.1.'t|:|:|., hul o pril-l.'-lililﬂ
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thist 35 the omly way. Very often Pevple theeoselves expuect the palice
Lo bl up gosabas and when this is nor done chiarpes of Tiribery
und corenption ar; burled w0 the podi. Peopbe <omplain that
plice sre pactial io their conduct, but policemen learn that while
umdcr the law ali are squak, us thing: bappew, & rich man & more
2902l than 2 posr man, & commoe Gticen differsme from a
politician or ane wha has tbe suppont of politician, a burcaucsal
different fenm an ordingry government cmpaves - the list s
endless.

When Evidence Act of 1872 was Pisedd it wan enacied by o Parliamenl
which was commitred L rele 1he coucdry and wd govern. Yer the power
0 record comfession wis oot entrosted o Palice offawr. The muionale is
il Lir ta sesk. There s & basic diffesence borween the approach of a
Fobice (Mficer and 2 Jwlicial Offwer. A Jodioial Officer is triped and
Luzned b reack the final goal by a far procedure. The Trsis of sralized
iwrisprudence iz har the procedre by which a porson s sene bebiod Ghe
bary shauld be fair, banest and Pt A conviction ohtaned noiairly hi
never been coatntenzoced by o system which is wedded o rule of taw. A
Police officer is truined to dhiave the tegult itrespeoive of Lthe means and
method which is employed tr achieve §i, So loog the goal is achisved the
meims are orelevanr and this philosophy docs oot change by hierarchy of
the afficors. A Sub-Inspectar of the Police mizy be uncaulh in kix appraach
and Barsh in his bekaviour as compared to a Superintendent of Pulice ar
Additional Supenotencent of Palice or any bighicr odficer. Bt the lyisic
phalersopby of the twe remains the xame, The spectir of Police is a5 much
interested in achieving ihe reswl by secwring confession of an accused
persan a5 the Superintendent of Police. By theit training aml approach they
ire different. Procedoral Fairness docs nad have moch meaning for 1hens.
Tt may appear unforlsate that sven after wdependence 3 force which was
crealed 1o implemenst harsh asd draconian laws af imperial regime, rurh-
Tesaly and mercilesshe, has oot thaoged much even o people regime.
Diymity of the individuwa], and hifserty of person the busic philusophy of
Copstitwion has still ot pereolated and renched thc Lultom of 1he Lovrar-
chy as flwe constablery is still aor socountlibs to putdic and ynbke Brilish
police it is hiphly centralized administrative Imstromentality meant e weild
Mg #ick and spread awe by Iacsh voice mre for : execulive than for the
law and soddety. One of the reasoms for i muy i, as ohserved by ibe

4 iy
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Natiomal Pelice Cosmnsivigsson. (he political set up of the coontry which bas
wsiedl il mare G send il gpairpose iban 1o senve Lhe socienr.

Tht pobice condlable in England and Amcrica iz dury boumd o
infoem the acewsed nol only chat wrhaléver he was moing to state could be
treated as confesaon i a cowrt of law but be was cotifled o hvve has lawyer
apd any relatve he desired. Seclion 62 af Criminal Law Aot af 1973 of
England made it mandatoey For the polece officer arrecting a persoa b setd
iaformaticn (o hiz relative abont artesn and plv of detention. Cireular Mo,
T4 of 1375 issued 10 Enelaod permutted the accused 10 have assistance ol
Tawyer. In Atnctiea same suftgusmds are provided by judicin] decidons. o
Scetion 24 of the Bvdence Act & confesson ohizioed by threat or induec-
menl e Ty B 15 cendered imadmissible. By Section 2% & coofemivn minde
o a police officer is deemed 1o be insdmizsille ipre focto. But i€ the same
con[ession 15 made i presence of a magisteate theo by Seclion 2% i 15
treated as suspect. The nbwions reason far thesr provicions te o ensute fai
trial. A vonfessien made ww a police officer is auspect eveo in Bnglaod and
America. But it hes heen made admissible siubyject v the saleguards men-
tooed above. Why? Because what is provided by Section 26 of the
Evidence Act stands subsiputed by presence of lowyer or near refative. A
condession (v o polics olficer in presence of a Magisrare @ admissible as
it having been recorded in prescnce of gadssal aathonty @ becomes
cradible Same aredibilny attaches if the confesgion is recorded in Englund
and America hefore & fawyer or near relative. Fresence of Magistrate
umer Section 26 ol ibe Evidence Act and of lawver or relatane in Bnglind
and America kead aredibdly (o the confession reoocded by a police office
as the et=ment of indocement, thrcal, doness or foree stanads remaoved, The
inpdtnigsibility aftaches o o conleszion recorded by a police oflicer nc
because of him but becnase of uncolainty if the agensed wag nnd made o
witoess againsl hims2Il by frcing oul something which be wonld not have
otherwise daled. Fucther a comfossion macle (v a Police officer for an
offencs commined irresspadive of s nature io ooo-nodified ares i nacd
micsible. Bl the same podice affswer 15 beyord repeoqch when U comes to
notifieck argi, An ofience under TADA is conadered o be gooe sérions
w5 compared o the ome umder fodian Peoal Code or any other A,
Mormally graver Lhe offence more steict fhe procedural inlerpretation. Bat
here 10 15 st the ofberwise, What is wmadmissible for s cogrder onder
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Section 302 15 admissible even against a person who abets or is posseesed
of Lhe arms under Seetinn 3 of the Act, How the methods applicd by palics
In EXIracting confestion hat becn deprecated by (his Courd in serter of
decsions meed et reprodwesd. Bar ali thae chasged overnight when
TAaDA was enacied. Ghveg power 1o police officer b record condession
may be in line with adrat is heing done in Eogland and Americs. Bud thar
reqilires a change in oullonk by the pobice, Before dowg so the police force
by edoctaich wnd raiuog has 10 e mwade aware of their duties and
respeosibilitics, as observed by Police Commission. The defeet lics oot m
the peesoascl but ig the cullure. In 8 country where Faw are gnder luw and
there iz no eoeountabadity the cultvral chimate war nat cosdugive By such
a dtastic change, BEven when thers was oo Article 12, 3435 and 14 of the
iZonsliluton aoy confession tn (olice officer wos imadmssitde. It has been
established proceduere for more than a century and an essectial part of
crimninal jmsprudence. It was, therefors, seozsary to bring abood change
in gullook balore making o provision thi: merils of which are attemmped ta
e justitied no law cxistitig v ather covotme:.

Sudee Lor Jushilng varwus provisions of the Act celanes was placed
on Trebind Emergency Provisiom Act 1978 and ot wai ullempted to be
arpued that (he provisions is the TAPA were fair and just it appears
necesgary o fay few words, o 1971 in Enpland an intcrtmend operation of
provisims wivs made which lzd to many arrests, which were challeoged in
Ihich Coutl, And the High Couwrl bebd thal (hese easreising emergency
powees were nonctbeless requiced (o fulfl ordinary comumon law require-
tment of mforming the person arrested of the reason for bis areest, Thic
led (o copsitution of Dhiplack Coveemitiee which resulled in Morthern
[rzland [Emerpency Provdsionst Act of 1973, This empowered the army g
arrest any suspaected erconst for 3 period of four hoors ot esahbishing
wdentity after which it was required to band over the accused to the police,
This led to abuse of power what came te be catted, 'militacy secaricy
appreaich, And the cureey made in that eowsery aaticed, ‘thal the proceduore
{for arrest and questioning and far g udiciul detention bas heen abosed .|
The meqtinaty autboritics have io some areas mounted 2 "dredgng” opera-
tinn based on widespread seresning This bas cesulted, in aun view, m laree

-nommbers of wholly ionocant persnns being artested and, larpe numbers

whose involvoruent m fercomigl actinaties 1= relatrely usiaporiant being
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detained’ [Trrovism and Criminal Mestice’ by Romald D. Crelinsien]. This
led to replacement of 1973 Act by the new Asl which is in force, Various
safeguards were tads o the Act. Sub- section (20 of Section B of the A
exchides any slacmenl obaioed by torture or inbuman treatmem from
admitsibility. But Scction 15 of the TARA throws all cstablished norms
only bevause it iy recorded by a hagh police: officer. Lo my opinn our sy Bl
covinMumenl was ool matuce for such 2 deastic chaoge as bas been efieced
by Seclion 15, Uis destructive oF hasic valucs of the constituliwons] guaran-
tec.

& confession iz an admission of guill, The person snaking W stales
socucthing, sgainst himself, theeefoce it should be eade in yurroundings
which are [rec from swspicion. Othorsiss it violates e consl#Licnal
puarzoice woder Article 203 tliat oo person accused of an oifence shail
te compelled (o be a wilncss agunst himself. The word 'wfience” wied m
the Article sheald be given its ocdinary meariog. W applies % wuch 1 an
affeoce committed wnder TADA as under any ather Al The word,
‘compelled’ ordinarily meany By force’ Thiz may take place posilively aod
negatively, When ome forces ome Lo acl in @ manoer desired by him it 2
compelling bim. to do that thing. Same may Lake place when coe 13
prevented from diving, 2 pacticular thing unless he agrees to da as desired.
In either cuse it is compulsion, A confession made Dy an agrnsed o
obipined by him wader coetcion sulfers from infirmity wmbcss it ks oade
ireely, and volumarily. Ne civiluscd democralic cousnry has accepted oon-
frszipn mads by an accused before an polics officer a3 wolundry and sbove
suspicion, |bercfore, admissible it evidence. One of the astabilished rule
or porms accepled everywhere is ihat custodiz! comfessicn is presutaed 00
b tzioted, The mers Fact that the Logslaturs was cnmpelent o mike the
law, a5 the olfence under TAIDA 15 oot which did nat fall 1n Aoy Sate
Entry, did ot mean that the Legislature wac empowered to curtal or
srode a person of his fundamental rights. Moking a provision which has
the effcia of Forelng 2 porson tu admit has guilt amcunts o depial of the
lberty. The class of affenee dealt by TALA may be diffzcent than olher
affence bul the oifender under TADA is 23 wiech eantled o proteclion af
Aticles 20 apd 21 as any other. The difflarence in nature of offzmie or the
legisiative compelence to cnast a faw diel not affecd the fmdamental nghts
guaranteed by Chapler L 1f the ¢oustructionas sugrested by the learned
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Additional Solicitor General i accented i osholl result io caking the law
Pack onee again 1o the days of Topatun 4K Gapolsr ¥, Srate of Modety,
AIR (1950) 5C 27, Secfion 15 cannol be held 0 be valid morely Lecyuse
it 15 a5 a resalt of faw made by a which has been Nound entitled 1o make
the law. The Taw must crill e fair and just as held by iz Cour. A Jaw
which eniifles a police oficer ta record confession and nukes it admissible
i Lhos vialative of hath Articles 2N) and 29 of the Copctiturjon,

Section 19 preoardes for an appeart as & matter of gght From any
Fudgment, sentence or order oot being an interdactary arder of a desig.
nated coun Lo e Supreme Cour bath om facts and Law, Such pravision
eised io 1954 and 1965 Aot a5 well N mey b mentioned i) when 14984
ATt wis pasted by the Lepslatwee, gt was primarily made due 1a grave
sttuanon prevailing in the Siate of Funjab. Today the 1987 Ag has boen
extended even ta far off States. The cfer of such exteosion s chal o chery
fenleice, may be umiler Scotion 3 or 4 or any otleer seclivn, one has o
appraach this Coure. In Many caees, the remedy of jppeal may ke iltusory
Far nstabce, one may be proseculed woder Sections 3, 4 and § or veder
any other section amd rovision, He may bz acquitied fop the offence uncder
Sechows 3 and 4 and ver may be convicded wader sther sectiong O Rravision
fur minar offances which were rred by che designared counn by viclue of
Section 12 of the Acl, He may nat be able 1 approach this Court becayse
of encrmaus expenditure and txvrbitanm Iegal expenses imvolved i ap-
Proaching this Court. It shoukd nor be furpotien that awrs i 2 vast eqwrmtry
with ssajority on the poorer side. The knowledge of sconomic mehility of
seizable section of the sociely 1 approach this Coyr by wiy of appeal may
resuli io arbitrary exerise of power and excesses of the police. A provisdan
for appeal io this Conrl m miner cases may cesubl in defzatiop the re medy
atzell. Inability 1o flc appeal dus to Anancisl reasoss in Poity matiers may
Bfeount to breach of puarantes under Arlicks 14 and i of the Constity.-
tiom. Tt may in many cases be denial of justice. [ wroukd, therefore, cumaegr
Thal ji may be cxamined if 4 Provisa to suhesection f1} of Section 19 fan
be added that 2 person convicted of any affcnce other than Sections 3 ang
4 af the Act shall he entitled Lo fle gn appeal i the ‘High Const undur
whose jurischiction the desigmated cowtf is sibealed. Porther W case the
Stale fbes an appeal againct aequittal of the acoused umder Secticus 3 and
4 in this Couet (hen 1he appeal of the. aceused filed in thy High Court shall

LF
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stand, antomatically, fransferred vo this Court and shall be coneected am) A
heard slony with appeal filed by the Sfale, The State oo soch transfer
sbould allaw the accused fo have & counsel of his chotce the expenses for
whirh shiuhkd he boroe by the Stae.

Comng Lo sub-section {8) of Secting 20 cme of Lhe 1msoes debated R
was il a person accused of an offence under the TADA was antitled to
ioviske extraordinary jueisdiction of the High Court cither for quashing of
the praceeding as on facts wo offence was made out aod the procecdings
were invoked a5 an pbuse of procass of conrt or Tor extrancous regson aod
whether the order rejecting (he bail by the designated court could be
swbjected to judicial review under Article X C

Law s e subject is Fairly sentled, 1o State of Heryuana v, Bhajas Lai,
11%22] Swpp. § SCC 335, a Bench of this Cowet of which ooe of 12 (Pandian,
L.} was a momber afier Jstaed examination of the jrdicial degisions held,
‘where the allegations wade in the ficst information report or the com- )
Paind, even if they were taken at their face walue and accepted wotheir
ety did not prima focke constise any offence or moke oot 8 cage
dgains the gecused’, of “where the allegation: made in the FIR or com-
plamt were so absucd and inhereudly mprobatle on the busis of whick na
prdend person coubd ever reack 3 just conchision fhat 1here sas sufcent E
ground fur procesding agams the accused, or “where a crimigal proceed-
ing was manifestly sitended with male fide andfor whire (he proceeding is
melickonsty instimted with an ullerior eolive for wreaking vengeance on
the accused and walb a view o spite him doc 10 private and pericma]
grudje’, them the pracoedings were Lable 0 be quashed. Lo [empmbhar
{supra) it was conceded (het petition under Arfide 295 was maintaingtls.
b was urged that the ohwervation mads by this Count in Pernbhois case
in relation to exchusion of High Court's jurisdiction qder Scctions 439 agd
# were squarcly applicable o0 Article 23§, Reliance was placed om
Natatics Comtrol Buremye . KIshen Laf, [1991] 1 5CC TS also, It was wrgecl
ihat as for back as Bitrarn Singh v, Amamaph, ALR {1954) S 215 0 having
becn observed Ly this Court that power of superisteadence conferred by
Arlicle 227 was te be exergizsed most sparioghy und oaly in sppropriate
cases o order to keep the subordicate courts within the boonds, aod their
autbowsty and mo¢ in coqrecting ermors the High Court shoald ol he
permilted to enlesigin a pelition aganst rejecting of bail under Ariicle 726 H
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and 227, Feliance wat alse placed on Sraee of Gujerat v Prbhatsingh)i
Fajesinghfi Vaphela (dedd) by LR ond gther, |1968] 3 5CR 592, and
Mohed Yirwes v Mohd, Musiaziee and others, |1983] 4 $CC 566, The power
pven to High Courl under Acticle 226 i an extraurdinary power oet caly
to cftect the manifest crear bar also o exercise iU foe sabe of justice.
Under the scheme of the Conzlitution a High Coart ju the bighsst coucl
for purposes of exercising civil appellate, criminad or cven constinetional
Jurisdiction 5o e thal siate iz concerned. The jurisdiction possessed by it
befare eoming o fores of the Constilution was prescrved by Arbiche 225
atid by Anticles 726 and 227 an codraordinary jurisdiction was confecred oo
il tcr entire that the suobordiote suthonlies act oot oaby in accordance warh
law but they alse funeion within Lthe framework of Taw. Thal jutsdiztion af
the High Courr has aod been taken awsy aod o fact coold not be rakes
away by legslation. in Englaed cven in absence of Copstitution wheoever
an attempt was wade by Parliameot to provide thad the order was Goal and
o0 wril of cemfoar would Jic the High Cauct always strock dowa the
provision. Sioce the High Court wnder the Comstitution i a forum for
enforcecment of fundamental vight of a cilizen it casnat he deoied the
power 1o colertain a petibion by a citizen claindng (hal the Sisie machinery
Was abusing 2 power and was acting in violsion of (he constiouticmal
guarantee. Rather it has a contitoliobal duly and responzibility to ensure
that the State machinery was acting faicly and not on carsseons considera-
tiows. [n Stale of Maharashera v, Abdul Hamid Hufi Mohemmed, [1994) 2
IT 1 this Coun after eramining the prisciple kuid down in Sare of Hapang
v Biegjan Lal, (supra) and Pavas Rewe v, Stele of Hameana, | 1992 4 $CC
662 beld that the High Court bas jurisdiclion to eatertain o pelition wader
Article Z26 in extreme cases, What are such exirems cases canncd be pul
m siraight jacksl, But the few on whick there can be hardly any dispute
are if the High Court is of epinion that the procecdings wpder TADA were
an abuse of process of cowrt ot \aken for oxtrenepws considerationg or

-there was oo materal oo record thal o cases ondsr TADA wasy made oot

If 3t be so ther there 19 n0 repson why should the High Colrl not exercise
ils jurisdiction gl prunt bail Lo the accnsed in these cases where cne or
the: ather exceptional gronnd is seadse gut

Since 1 am agrecng with Brother Pandion, ). except on one or tao
isguas il appears appropriate to record my conclosions ip brief -



KARTAR v STATE OF PURJAR [SARAL )] Gzl

(1) That the thres Acs - Ack 61 of 1984, Act 31 of 1985, and
Act X4 of 1T have beeo validly epacted by the Farlument o
exercase of its power onder Enery 1 of List 111 of the Constiidlon.

{2} Even lhough tu opinion has been expressed by Bowlhes
Fandiase, 1., o0 Seclivn § 1 um of (he opition thal the provisioos
al this Sectinn can be invoked gohy when the prosécution s able

.0 establish 1hat thare was some material oo record o sloow that
{ke arms and anonition mentwomed in the Section were Tikely Lo
e wsed for any terrorist or disroptve activicy ot thal Lhey bad heen
wird as such,

[3) Although 1he peovisions relating b appointment of  pertan
as designated court ace clear yod wn the written arguments it was
poinied owl thal sume of them which w4e appolnted even alflr
retircmaent. Such appointments wonbd be in testh ol the express
prowisione in Lhe Statute. Therelore, no moe shoudd be apprdnted
as desigoated court whn has retired [rom senice.

f4) Az regards Seetion 15 of (he Act which provides for record-
ing of confessicn by Supermisndent of Police for the detailed
reasons given by me, | am of i opinion ibat il 5 vaolative of
Articles 20 and 21 of the Comstwwiion and, (berefore, 19 Liable to
be siruck down.

(51 As regards provisions of appeal Thave supgested that il may
be wrwmincd by the appropriste aathonly if a peevisn could be
adikee b Section 19 that wheee convictions are foe affences obher
1han Seciions 3 and 4 of Act 23 of 1997 the accused may be cotitled
to file an appeal io the High Court itsell and in case an appenl
against convicdion is filed by e Gevernmend im this Coust then
ihe appeal fled by the accwsed in the High Court should stand
awomMically transferred, [ am further of the opinian that in such
carts the acensed should be provided a counsel of his ehoice and
the payment 1f Eze should be ¢3the: made by the Stale or f made
by the agensed at should be reimbursed.

{6} As regnrds jurisdichion of the High Cowrt io eatertain an
applicstion for bail weder Anticle 226 of the Coastitokion I am of
tlic opinion tha rhe High Couns being constitutiooally obliged to

H
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enswre thal any authorivy which esercises jadicial and quasiadisial
awets b ity jarisdiction funetions within the frimework of Law is
entrled to enfertain the petiton to determine if the proceedings
woee ot an sbuse of process of count But while CXEICiEing
discretion the cownt musl not be cllivioos of the gansilivity of the
legislnion amd the sncial ohyective inherent in it and, therefore,
should exercise it for the sake of judice in rare and cxceptional
cases the deradls of which cannol be fixed by any ngd formula

Matters dizpared of



