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PATTANAIK, J.:-

1. Leave granted.

2. The State of Himachal Pradesh has preferred this appeal against the judgment of the learned
Single Judge of the Himachal Pradesh High Court, who being of the opinion that convection in
respect of a minor offence where charges had been framed for a major offence becomes bared under
Section 468 of Criminal Procedure code, as on the date of cognizance for such minor offence the
provisions of Section 468 get attracted. The short facts necessary for disposal of this appeal are that
the two respondents herein were challenged for offences under Section 468 get attracted. The short
facts necessary for disposal of this appeal are that the two respondents herein were challenged for
offences under Sections 468, 420, 120-B of the Indian Penal Code and for the offence under Section
5(2) of the prevention of Corruption Act, 1947. The offence in question was alleged to have been
committed in the year 1983". The charge-sheet was submitted in November 1987 and cognizance
was taken in December 1987. Charges were framed under Section 468, 420, 120-B of the Indian
Penal Code and Section 5(2) of the Prevention of Corruption Act. Learned Special Judge acquitted
them of the charges under Section 468 and 420 IPC and Section 5(2) of the Prevention of corruption
Act but convicted them under Sections 417 and 465 read with Section 109 of the Indian Penal Code.
Some other accused persons who had also been tried along with the respondents herring were
acquitted fully. On appeal, the High Court of Himachal Pradesh on a analysis of Section 468 of the
Code of Criminal Procedure came to the conclusion that for the offences for which the two
respondents have been convicted by the Special Judge namely Sections 417 and 465 of the Indian
penal code, the cognizance taken on 31-12-1987 was barred by limitation and, therefore he acquitted
the accused persons. The High court also came to the conclusion that thought under Section 473 of
the Code of Criminal Procedure the power to condone the delay in taking cognizance was there for
cogent reasons but since the learned Special Judge has not exercised that power inasmuch as no such
reasons had been record, the said provisions cannot be pressed into service. Having recorded the
conclusion that the cognizance itself was barred by limitation, the High Court also in the
penultimate para of the impugned judgment expressed opinion on merits and held that the offences
under Sections 417 and 465 would not stand proved.

3. When the matter was placed was placed before a Bench of learned Judged, it was felt that the
decision of this Court in Arun Vyas v. Anita Vyas (1999) 4 SCC 690: 1999 SCC (Cri) 629) requires
reconsideration by a larger Bench of three Judges and that is how the matter has been placed before
us.



4. Section 468 of the Code of Criminal Procedure Procedure provides the period of limitation for
taking cognizance in sub-section (2) thereof and puts an embargo on the court from taking
cognizance of an offence after the expiry of the period of limitation under sub-section (1) thereof.
Sub-section (3), however, which was introduced by way of an Amendment Act of 1978, provides
that when an accused is tries for several offences, the period of limitation in relation to the offence
which is punishable with more severe punishment would be the period of limitation for taking
cognizance. For better appreciation of the point in issue, Section 468 of the Criminal procedure
Code is quoted in extenso:

"468. Bar to taking congizance after lapse of the period of limitation.- (1) Except as
otherwise provided elsewhere in this Code, no court shall take cognizance of an
off4ence of the category specified in sub-section (2), after the expiry of the period of
limitation.

(2) The period of limitation shall be-
a. six months, if the offence is punishable with fine only;

b. one year, if the offence is punishable with imprisonment for a term
not exceeding one year;

c. three years, if the offence is punishable with imprisonment for a term
exceeding one year but not exceeding three years.

(3) For the purposes of this section, the period of limitation, in relation to offences
which may be tried together, shall be determined with reference to the offence which
is punishable with the more severe punishment or, as the case may be, the most
severe punishment."

5. The plain and unambiguous language of the aforesaid provision of the Code of Criminal
Procedure makes it crystal clear that under sub-section (2)(a) of Section 468 where the offence with
which the accused is charged is punishable with fine only, the prosecution mist be launched within
six months form the date of commission of the offence. Similarly, under sub-Section (2)(b) of
section 468, the period of limitation is one year if the offence is punishable with punishable with
imprisonment for a tem not exceeding one year and under sub-section (2)(c) of the said section
where the offence charged is punishable with imprisonment for a term exceeding one year but not
exceeding three years, then the period of limitation provided is three years for taking cognizance.
Sub-section (30 of Section 468 which was added by the Code of Criminal Procedure (Amendment)
Act, 1978, provides that in relation to offences which may betide together, the period of limitation
shall be determined with reference to the offence which is punishable with the more or most
exsevere punishment. The language of sub-section (3) of Section 468 makes it imperative that the
limitation provided for taking cognizance in Section 468 is in respect of the Offence Charged and
not in respect of offence finally proved. This being the position, in the case in hand, when the
respondents were charged under Section 468 read Section 5(2) of the Prevention of corruption Act,
1947, which is punishable with imprisonment for a term which may extend to seven years and for
such offences no period of limitation having been provided for in Section 468, the cognizance taken
by the learned special Judge cannot be said to be barred by limitation. The High Court in recording
its conclusion relied upon the decision of this Court in the case of State of Punjab v. Sarwan Singh
(1981) 3 SCC 34: 1981 SCC (Cri) 625). In the said case, the respondent was charged under Section



406 for misappropriation. The challan was presented on 13-10-1976 and therein it was clearly
mentioned that the offence was committed on 22-8-1972. The learned trial judge acquitted the
accused of the charges under section 468 but convicted him of the charge under Section 406 of the
Code of Criminal Procedure. This Court came to the conclusion that since the charge —sheet itself
mentions that the offence was committed on 22-8-1972, the cognizance was barred under section
468(2)(c) of the code. At the outset it may be stated that in the aforesaid case the court had not
considered the provisions of sub-section (3) of section 468 which was in fact not there on the
statute-book when the alleged offence was held to have been committed. But in view of the
provisions of sub-section (3) of Section 468 which we have already considered this decision will be
of no application and the High court committed error in relying upon the aforesaid decision to come
to the conclusion that in the case in hand the cognizance itself was bared by limitation.

6. The learned counsel for the appellant contended that Section 468 of the Criminal procedure code
can also be taken recourse to in the present case for finding out the commencement of the period of
limitation. But since in respect of the offences providing punishment for more than three years no
period of limitation has been provided under section 468, the question of examining the
applicability of Section 469 of the Criminal procedure Code to the case in hand does not arise.

7. Section 467 confers power on the court taking cognizance after the expiry of the period of
limitation, if it is satisfied on the facts and in the circumstances of the case that the delay has been
properly explained and that it is necessary so to do in the interest of justice. Obviously, therefore in
respect of the offences for which a period of limitation has been provided in Section 468, he power
has been conferred on the court taking congizance to extend the said period of limitation where the
court taking cognizance to extend the said period of limitation where a proper and satisfactory
explanation of the delay is available and where the court taking congizance finds that it would be in
the interest of justice. This discretion conferred on the court has to be exercised judicially and on
well-recognised principles. This being a discretion conferred on the court taking cognizance,
wherever the court exercises this discretion, the same must be by a speaking order, indicating the
satisfaction of the court hat the delay was satisfactorily explained and condemnation of the same
was in the interest of justice. In the absence of a positive order that effect it may not be permissible
for a superior sure to come to the conclusion that the court must be deemed to have taken
congizance by condoning the delay whenever the cognizance was beard and yet the court took
cognizance and proceeded with the trial of the offence. But the provisions are of no application to
the case on hand since for the offences charged, no period of limitation has been provided in view of
the impossible punishment thereunder. In this view of the matter we have no hesitation to come to
the conclusion that the High Court committed serious error in holding that the conviction of the two
respondents under Section 417 would be barred as on the date of taking congizance the Court could
not have taken cognizance of the said offence. Needless to mention, it is well settled by a Catnap of
decisions of this court that if a accused is charged with a major offence but is not found guilty there
under, he can be convicted of minor offence but is not found guilty thereunder, he can be convicted
of a major offence but is not found guilty thereunder, he can be convicted of a minor offence if the
facts established indicate that such minor offence has been committed.

8. In view of the observation made by a Bench of two judges of this Court, while this appeal was
pealed before their Lordships, for hearing that the decision in the case Arun Vyas v. Anita Vyas
(1999) 4 SCC 690; 199 SCC (Cri) 629,) requires reconsideration, we think it necessary to notice the
same. In the said case of Arun Vyas, one of the question for consideration was whether the offence
under Section 498-A IPC is a continuing offence. The Court ultimately answered that the essence of
the offence in Section 498-A being cruelty, the same is a continuing offence and on each on which



the respondent was subjected to cruelty, she would have a new starting point of limitation. On facts,
the Court found that the last act of cruelty being committed on 13-10-1988 and the period of
limitation having commenced from that date, the charge-sheet that was filed on 22-12-1995 and the
subsequent cognizance on that basis was clearly barred by limitation under Section 468(2)(c) of the
Code of Criminal procedure, we see no infirmity with the said conclusion. One other question that
was raised and adverted to in the aforesaid case is that in the absence of any specific order by the
Magistrate, taking cognizance, after the period of limitation provided in Section 468(2)(c) of the
Code of Criminal Procedure by involving the power under Section 473 and condoning the delay, the
Magistrate committed error by discharging the accused on the ground of limitation. The aforesaid
observations made by this Court indicate that the order of the magistrate at the time of taking
cognizance in case of an offence under Section 498-A, should indicate as to why the Magistrate
does not think it sufficient in the interest of justice to condone the delay inasmuch as an accused
committing an offence under section 498-A should not be lightly let off. We have already indicated
in the earlier part of this judgment as to the true import and construction of Section 473 of the Code
of Criminal Procedure. The said procession being an enabling provision, whenever a Magistrate
invokes the said provision and condones the delay, the order of the Magistrate must indicate that he
was satisfied on the facts and circumstances of the case that the delay has been properly explained
and that it is necessary in the interest of justice to such positive order, it cannot (sic) be said that the
Magistrate has failed to exercise jurisdiction vested in law. It is no doubt true that in view of the fact
that an offence under Section 498-A is an offence against the society and, therefore, in the matter of
taking cognizance of the said offence, the Magistrate must liberally construe the question of
limitation but all the same the Magistrate has to be satisfied, in case of period of limitation for
taking cognizance under Section 468(2)© having expired that the circumstances of the case required
delay to be condoned and further the same must be manifest in the order of the Magistrate itself.
This in our view is the correct interpretation of Section 473 of the Code of Criminal Procedure.

9. It has no doubt been indicated in the penultimate paragraph of the impugned judgment that even
on merits the offence under Sections 417 and without application of mind and without consideration
of the facts on record on the basis of which the learned Special Judge convicted the two respondents
of the offence under Sections 417 and 465 of the Indian Penal code. It is also apparent from the very
judgment itself when the learned judge indicated that it is not necessary to set out in detail the
material facts giving rise to the appeal as the same are not required to be reputed since the appeal is
being disposed of on a pure question of law. In this view of the matter we set aside the impugned
judgment of the High Court and direct that the appeal in question be disposed of by the High court
on merits.

10. This appeal is accordingly allowed.



