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CASE NO. :
Wit Petition (civil) 46 of 2004

PETI TI ONER
Vi jay Shekhar & Anr.

RESPONDENT:
Union of India & Os.

DATE OF JUDGVENT: 27/04/2004

BENCH
N. Sant osh Hegde, S.B. Sinha & S. H. Kapadi a.

JUDGVENT:
JUDGMENT

ORDER

This is a wit petition filed inter alia seeking a wit of
mandanus cal l i ng upon-the respondents to i nedi ately seize the
records pertaining to Crimnal Case No.118 of 2004 titled Suresh
Kumar Jet hal al Sanghvi v. Rajendra Kumar Jain & Os. pending
in the Court of Metropolitan Magistrate, Court No.10, Meghan
Nagar, Ahnmedabad, on the ground that the proceedings in the
sai d case was an exanple of, the extent to which the crinmina
justice systemin Subordinate Courts in Gujarat is corrupted.

This wit petition raises inportant issues of |egal and
public inportance; one anpbngst them being the validity of the
conplaint filed in the Court of Metropolitan Magistrate, Court
No. 10, Ahnedabad in a conplaint filed by the said Suresh
Kumar Jet hal al Sanghvi under Sections 406, 420, 504, 506(1) and
114 |1 PC agai nst 4 persons naned therein and consequenti a
bai | abl e warrants i ssued agai nst the said persons by the said
court.

Many of the issues involved in the wit petition require
further consideration, hence it is agreed by all the parties to this
petition that those issues can be separately dealt with. The parties
are also at ad idemon the issue of the validity of the conpl aint
bei ng decided at this stage itself. Hence in this order of ours we
wi Il consider and decide the validity of the conplaint referred to
her ei nabove.

Though all the parties to this petition are in one voice have
agreed to quash the said proceedings. W do not think we should
do so on the basis of the concession shown by the parties. In
public interest we think it appropriate to consider the nmerit of the
case and decide the legality of the case on the basis of the |aw
applicable and naterial available in the records.

It is stated in the wit petition that thewit petitioner with a
view to expose the nmal-practices in the judicial administration in
the subordi nate courts in Ahmedabad had approached one of the
| awers naned in the wit petition to procure a non-bailable
warrants agai nst the persons naned in the conplaint for proving
his case of corruption for which the petitioner was ready and
willing to pay such noney as was dermanded by the | awyers
concer ned.

Learned counsel appearing for the wit petitioner has in
specific ternms contended that the contents of the conplaint based
on whi ch cogni zance was taken and bail able warrants were issued
are not true and the sane is drafted by the | awyers concerned
knowi ng full well that they are untrue and only with a viewto
obtain a warrant for a nonetary consideration
Fromthe affidavit filed on behalf of the said | awers and
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fromthe argunents addressed today on their behalf, it is clear
that at |east as on today they are also in agreement with the wit
petitioner that the contents of the conplaint are not genuine
though they categorically state that the said statenment was
recorded at the instance of one Suresh Kumar Jethal al Sanghvi

who had approached themto file a conplaint and on the basis of
the facts narrated by himthe said conplaint was drafted and fil ed.
Be that as it may fromthe above pleadings and the

argunent s addressed on behal f of the respective parties before us
today, it is clear that the conplaint in question is a product of
fraud and a total abuse of the process of court. There is also
serious doubt whether the procedure required under the Code of
Crimnal Procedure was really followed by the Magistrate at al
whi | e taki ng cogni zance of the offence alleged. In this

background of inherent falsehood that could be ex facie noticed
fromthe contents of the conplaint and coupled with the fact
admtted by the parties to this petition, it is evident that the said
conpl aint \is a fraudulent one, hence, the same is liable to be
guashed based on the legal principle that an act in fraud is ab
initio void.: This principle in our opinion applies to judicial acts
al so.

This Court in Express Newspapers Pvt. Ltd. & Os. v.

Union of India & Ors. (AIR 1986 SC 872) at para 118 has held

thus :

"Fraud on power voids the order
if it is not exercised bona fide for the
end design. There is'a distinction
bet ween exerci se of power in good
faith and msuse in bad faith. The
forner arises when an authority
m suses its power in breach of |aw,
say, by taking into account bona fide,
and with best of intentions, sone
extraneous matters or by ignoring
rel evant matters. That woul d render
the i npugned act or order ultra vires. It
woul d be a case of fraud on powers.

The misuse in bad faith arises when

the power is exercised for an inproper
notive, say, to satisfy a private or
personal grudge or for w eaking
vengeance of a Mnister as in S. Pratap
Singh v. State of Punjab, (1964) 4

SCR 733 : (AIR 1964 SC 733). A

power is exercised maliciously if its
repository is notivated by persona
aninosity towards those who are
directly affected by its exercise. Use of
a power for an 'alien purpose other
than the one for which the power is
conferred is mala fide use of that
power. Sanme is the position when an
order is made for a purpose other than
that which finds place in the order. The
ulterior or alien purpose clearly speaks
of the nmisuse of the power and it was
observed as early as in 1904 by Lord
Lindl ey in General Assenbly of Free
Church of Scotland v. Overtown, 1904
AC 515, 'that there is a condition
inplied in this as well as in other

i nstrunments which create powers,

nanmely, that the power shall be used
bona fide for the purpose for which
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they are conferred’ . It was said by
Warrngton, C. J. in Short v. Poole
Corporation, (1926) 1 Ch 66 that

"No public body can be regarded
as having statutory authority to act in
bad faith or fromcorrupt notives, and
any action purporting to be of that
body, but proved to be comitted in
bad faith or from corrupt notives,
woul d certainly be held to be
i noperative."

In Lazarus Estates Ltd. V.
Beasl ey, (1956) 2 B 702 at Pp. 712-
13 Lord Denning, LJ. said

"No judgrment of a Court, no
order of Mnister, can be allowed to
stand if 'it-has been obtained by fraud.
Fraud unravel s-everything."

(enphasi s suppli ed)

See al so, in Lazarus case at p.
722 per Lord Parker, C.J.

"' Fraud’ vitiates all transactions
known to the | aw of however high a
degree of solemity."”

Al'l these three English decisions
have been cited with approval by this
Court in Pratap Singh' s case."

Simlar is the viewtaken by this Court in the case of Ram
Chandra Singh v. Savitri Devi and O's. (2003 8 SCC 319)
wherein this Court speaking through one of us (Sinha, J.) held
thus :
"Fraud as is well known vitiates every
sol emm act. Fraud and justice never
dwel| together. Fraud is a conduct
either by letter or words, which
i nduces the other person or authority to
take a definite determinative stand as a
response to the conduct of the forner
either by word or letter. It is also well
settled that m srepresentation itself
amounts to fraud. Indeed, innocent
nm srepresentati on may al so give
reason to claimrelief against fraud. A
fraudul ent nisrepresentation is called
deceit and consists in | eading a nman
into damage by willfully or recklessly
causing himto believe and act on
fal sehood. It is a fraud inlawif a party
nmakes representati ons whi ch he knows
to be false, and injury ensues
therefrom al t hough the notive from
whi ch the representati ons proceeded
may not have been bad. An act of
fraud on court is always viewed
seriously. A collusion or conspiracy
with a viewto deprive the rights of
others in relation to a property would
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render the transaction void ab initio.
Fraud and deception are synonynous.

Al though in a given case a deception
may not armount to fraud, fraud is
anatherma to all equitable principles
and any affair tainted with fraud
cannot be perpetuated or saved by the
application of any equitabl e doctrine
including res judicata."

Thus, it is clear a fraudulent act even in judicia
proceedi ngs cannot be al l'owed to stand.

In view of our finding that the conplaint filed before the
Court of Metropolitan Magistrate, Court No.10 at Ahnedabad in
Crimnal Case No.118 of 2004 dated 15.1.2004 is ex facie an act
of fraud by a fictitious person, and an abuse of the process court,
every and any action taken pursuant to the said conplaint gets
vitiated. Therefore, we think the conplaint registered before the
Met ropolitan Magistrate, Court No.10 at Ahnedabad in Crinina
Case No. 118 of 2004 dated 15.1.2004 and all actions taken
thereon including the i ssuance of non-bailable warrants is liable
to be declared ab initio void, hence, liable to be set aside.

We, however, nmeke it clear that the quashing of the
abovesai d proceedi ngs before the Metropolitan Mgistrate, Court
No. 10, Ahnedabad would not in any way exonerate any of the
parties to the above wit petition of charges |evelled agai nst them
and the sanme will be considered i ndependently and de hors the
qgquashi ng this crim nal proceedings.

We al so nake it clear that any observations made in the
course of this order inregard to the rol e played by the respective
parties in this episode are only tentative and are nmade for the
l'imted purpose of deciding the validity of the criminal case
pendi ng before the Magistrate and the sane will not be treated as
a conclusive finding in any future proceedi ngs.

For the reasons stated above, the conplaint as well as the
entire proceedings culmnating inissuance of bailable warrants in
Crimnal Case No.118 of 2004 filed before the Metropolitan
Magi strate, Court No. 10, Ahnedabad, are quashed.

The other issues involved in this case will be separately
dealt with.




