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1. The property in dispute is a zamindari share in mauza Naithuwa which originally belonged to

Mt. Imtiaz Begam, defendant. She gifted the property to her husband Muhammad Khan and his

name was mutated in the revenue record in due course. Muhammad Khan died on 15th May

1925. The name of Mt. Imtiaz Begam, the widow, was mutated by order of the revenue Court

dated 7th June 1926.

 

2. Plaintiffs, as residuary heirs of Mahammad Khan, brought the suit which has given rise to the

present appeal for a declaration that they were the owners in possession of 12 out of 16 sihams in

the zamindari share left by Muhammad Khan. They prayed for possession in the alternative.

 

3. The defendant denied that the plaintiffs were the residuary heirs of her husband and contended

that after the death of Muhammad Khan she had lawfully and peaceably, without any force or,

fraud taken possession of the property in lieu of her dower debt and that the plaintiffs ware not

entitled to recover possession of it so long as her claim to dower was not satisfied.

 

4. The Court of first instance held that the plaintiffs were the residuary heirs of Muhammad

Khan. The claim however was dismissed upon the ground that the defendant had obtained

possession of the property lawfully in lieu of her dower debt and that she was entitled to retain

possession of the said property so long as the dower was not satisfied.

 

5. There was some controversy as to the amount of dower due to defendant. She claimed that her

dower was Rs. 10,000. The plaintiffs alleged that her dower was only Rs. 500. The Court of first

instance was inclined to the view that her dower was Rs. 10,000, but no definite finding was

arrived at as regards the amount.

 



6. The lower appellate Court has not gone into the question of the amount of dower due to the

defendant. It affirmed the finding of the trial Court that the plaintiffs were the residuary heirs of

Muhammad Khan. It reversed the decision of the trial Court upon the ground that although the

defendant had obtained possession of the property in dispute lawfully and peaceably, without any

force or fraud, she was not entitled to retain possession so as to defeat the claim for recovery of

the share of the plaintiffs, because her possession did not originate from consent on the part of

the husband or his heirs.

 

7. The defendant contests this finding The matter is not entirely free from doubt or difficulty.

Under certain circumstances a Mahomedan widow has a right to retain possession of the property

left by her husband, This right of retention is not a lien in the true sense of the term. Her right to

retain and continue in possession of the husband's estate in lieu of her dower is a creature of

Mahomedan law and does not in the generality of cases originate from a contract with the

husband or with his heirs. It must be remembered that the widow is not a secured creditor, and as

regards the dower which is due to her she ranks equally and rateably with the other creditors of

her husband. Her dower is not a charge upon the assets left by her husband.

 

8. Upon the death of the husband succession opens out immediately to the heirs. This succession

is not postponed till the debts to the creditor have been paid. The heirs of the husband however

are not entitled to recover possession of the property so long as the debts have not been paid.

Their right to the distributive shares in the assets of the husband comes into existence after the

debts have been satisfied.

 

9. It is settled law that where a Mahomedan widow lawfully and peaceably bakes possession of

her husband's estate without recourse either to force or to fraud, and her dower in whole or in part

remains unpaid, she is entitled to retain her possession against the other heirs of her husband so

long as the dower has not been paid by them or remains unsatisfied out of the usufruct of the

property.

 

10. There is considerable conflict of judicial opinion on the question whether the widow's right to

retain possession of the property is dependent upon her possession originating with the consent,

express or implied, of the husband or the husband's heirs.

 

11. There is a preponderance of judicial opinion in view of the proposition that no such consent is

necessary.

 

12. We shall refer only to some of the important cases. In Mt. Bebee Bechun v. Hamid Hossein1

their Lordships observed at p. 384:

 

It is not necessary to say, whether this right of the widow in possession is a lien in the strict sense

of the term, although no doubt the right is so stated is the judgment of the High Court in the case



of Ahmed Hoosein v. Mt. Khodeja2 Whatever the right may be called, it appears to be founded on

the power of the widow as a creditor for her dower, to hold the property of her husband, of which

she has lawfully and with out force or fraud, obtained possession, until her debt is satisfied, with

the liability to ac count to those entitled to the property, subject to the claims for the profits

received. This seems to have been the ground on which the claim of the widow to retain

possession was put in Ameerunnissa v. Muradunnissa3

 

13. Their Lordships endorsed the same view in Maina Bibi v. Vakil Ahmad4 In Amani Begam v.

Muhammad Karim Ullah Khan5 Burkitt, J., held that where a Mahomedan widow was in

possession of the property of her deceased husband, having obtained such possession lawfully

and without force or fraud and her dower or any part of it was due and unpaid, she was entitled as

against the other co-heirs of her husband to retain possession of such property until her dower

debt was paid and that it was immaterial to such widow's right to retain possession, that such

possession was obtained originally without the consent of the other co-heirs. At p. 227 of the

Report the learned Judge observes as follows:Their possession appears to be perfectly lawful as

heiresses of their deceased husband according to the Mahomadan law, and as creditors for their

dower. I can find no authority for the proposition that the widow's possession is unlawful unless

she has got such possession with the consent of the other coheirs.

 

14. The same view was emphasized by a Division Bench of this Court in Ali Bakhsh v. Allahdad

Khan6 Richards, J., observed:

 

I think that a perusal of the report of the case Mt. Bebee Bechun v. Hamid Hossein8 negatives the

assumption that a Mahomedan widow cannot be "lawfully in possession" unless by contract with

her husband or with the consent of the heirs, I do not understand how such a widow can be said

to obtain a "lien" by contract. If the widow's right is only by virtue of a contract with her husband

or with the other heirs, her rigbt_must_be limited entirely by the terms of the contract. It is not a

lien. In my opinion where a Mahomodan widow entitled to dower gets quietly and peacefully

into possession without fraud, she is entitled to retain possession until her dower debt is paid,

subject to (as their Lordships have laid down) her liability to account for the profits received.

 

15. In Ramzan Ali Khan v. Asghari Begam8 another Division Bench of this Court took the same

view:It seems to me that the force of authority is in favour of the view that the widow, who from

the nature of things on the death of her husband in many instances finds herself in possession of

some, if not of the whole, of her husband's estate is entitled to hold the estate against the other

heirs until her claim to dower is satisfied without being asked to show either consent on their part

or on that of the deceased husband.

 

16. The latest pronouncement on the same lines was made in Muhammad Shoaib Khan v. Zaib

Jahan Begam9 In this case the rule of law laid down in the last mentioned case was cited with

approval.



 

17. A Full Bench of the Madras High Court has taken the Seams view in Beeju Bee v. Murthuja

Saheb10 and it has boon held that the widow is entitled to retain possession as against the other

hairs until her dower is satisfied even though such possession was not obtained with the consent

(express or implied) or under an agreement with her husband or his other heirs and that such

property would not be divided among the heirs until the dower debt is satisfied. In Sahebjan

Bewa v. Ansaruddin11 Mukerji and Teunon, JJ., after a careful review of all the authorities came

to the conclusion that under the Mahomedan law when a widow was in possession of the

undistributed property of hor husband lawfully and without force or fraud and her dower or any

part of it was still due and unpaid she was entitled as against the heirs of her husband to retain

such possession until her dower debt was satisfied and that her possession need not necessarily

be possession obtained by an agreement with her husband or his heirs.

18. There are certain cases on the other side of the line. In Amanatunnissa v. Bashirunnissa12 and

Muhammad Karim Ullah Khan v. Amani Begam13 Edge, C.J. and Banerji, J., had taken the view

that the widow was not entitled to retain possession against the other heirs of her husband unless

she obtained possession in lieu of dower debt after her husband's death with the consent or by the

acquiescence of the heirs. The latter of the two decisions follows the earlier. In the former

decision reference has been made to a number of cases. We have examined these cases for

ourselves and we do not find that they support the view which commended itself to their

Lordships. No original texts have been cited and we do not agree with their construction of Mt.

Bebee Bechun's case14 In Sahur Bibi v. Ismail Sheikh15 Rankin and Ghose, JJ., have ruled that

under the Mahomedan law the widow has for her dower all the rights of an ordinary creditor, and

may be given by the consent of her husband or his heirs, a right to the possession of the estate

until by the rents and profits the debt has been liquidated. This view has been founded upon the

decision of the Privy Council in Mt. Bebee Bechun v. Hamid Hossein [1870-72]14 M.I.A.

377(Supra) which has already been adverted to and upon the observations of the Judicial

Committee in Hamira v. Zubaida Bibi A.I.R. 1916 P.C. 46(Supra). It may be observed with

respect that the view taken by the learned Judges does not find support in the decision of the

Privy Council in Mt. Bebee Bechun's case [1870-72]14 M.I.A. 377(Supra) The Privy Council

did not lay down the proposition that in order to entitle the Mahomedan widow to retain

possession of the property against the other heirs of the husband, the consent of the husband or of

his heirs was necessary. In Hamira Bibi's case A.I.R. 1916 P.C. 46( Supra) their Lordships of the

Privy Council do make certain observations which support the view of the Calcutta High

Court;But the dower ranks as a debt, and the wife is entitled, along with other creditors, to have it

satisfied on the death of the husband out of his estate. Her right however is no greater than that of

any other unsecured creditor, except that if she lawfully with the express or implied consent of

the husband or his other heirs, obtains possession of the whole or put of his estate, to satisfy her

claim with the rents and issues accruing therefrom, she is entitled to retain possession until it is

satisfied.

 

19. In this appeal to quote the words of the Privy Council:the sail question for determination is



whether the defendant Zubaida is entitled to an interest or compensation in respect of her dower

unpaid at the time of Inayatulla's death.

 

20. The point as to whether the right of the widow to retain and continue in possession of the

husband's estate was dependent upon the consent of the husband or his other heirs was not the

question in issue in the case. It did not arise from the pleadings and was not a point in issue in the

original or the appellate Courts. Indeed the point was not argued at the Bar before their

Lordships. We are of opinion therefore that the observation of the Judicial Committee referred to

above although entitled to the very greatest weight ought not to be construed literally. The

decision of this Court in Ramzan Ali Khan v. Asghari Began [1910] 32 All. 563(Supra) was

before their Lordships. It was referred to in another connexion which need not be detailed. Their

Lordships do not dissent from the view taken in the cases which were cited to them. We are

clearly of opinion that the long string of authorities of this Court for the contrary proposition are

not affected by the observation of the Judicial Committee and we are bound to follow the

decisions of this Court notably in Ramzan Ali Khan v. Asghari Begam [1910] 32 All.

563(Supra). We are therefore of opinion that where a Mahomedan widow lawfully and peaceably

takes possession of her husband's estate without any force or fraud where her dower debt remains

unpaid in whole or in part she is entitled to retain possession against the other heirs of the

husband so long as the debt has not been paid by them or has been satisfied out of the usufruct of

the property, and in order to entitle her right to retain possession of the property it is not

necessary that her possession should have originated with the consent express or implied of her

husband or of her husband's heirs.

 

21. The result is that we allow the appeal, set aside the decree of the lower appellate Court and

restore that of the Court of first instance with costs including in this Court fees on the higher

scale.
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