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1. The petitioner are plaintiffs in a suit for declaration of title to immoveable property and for an
injunction to restrain the defendants from building on the land. The plaintiffs and the defendants
are joint owners in respect of this property, but the defendants alone have been in actual
occupation of the land with the consent of their co-owners. On the 11th May 1913, the
defendants began to dig for the foundation of a substantial building which they intended to erect
on the land. On the 24th May, the plaintiffs commenced this action and applied for a temporary
injunction. Notice of this application was served on the defendants on the 7th June, and on the
26th June, the Court granted an injunction by which the defendants were restrained from
proceeding with the erection of the building during the pendency of the suit. The Court found
that the plaintiffs had come before the Court in proper time, and that it was impossible to deny
that the greater portion of the building had been raised since the institution of the suit, apparently
with full knowledge of the proceedings. The matter was then taken by the defendants on appeal
to the Subordinate Judge, who, on the 3rd August, modified the order of the primary Court. His
order is ambiguous and its precise effect has been the subject of discussion before us. The
Subordinate Judge has held that the defendants would not be entitled to make any new
construction, save the construction of a staircase to the north of the small projection of the
building, for reaching the projection; that no equity will arise in favour of the defendants for
completing the building, over and above what, if any, they may be entitled to claim by reason of
the construction already made; and that the defendants would be entitled to improve the
condition of the existing huts to make them fit for kitchen and for use by servants, but they
would not be entitled to construct any new hut. The formal order, as embodied in the decree
which was drawn up in the case, however, does not embody these conditions; it records merely
that the appeal is allowed. The plaintiffs have now applied to this Court, and on their behalf it has
been contended that the order made by the Subordinate Judge is manifestly erroneous and should
be discharged.
 
2. The Subordinate Judge has held that inasmuch as the defendants were in sole occupation of the
land with the consent of their co-sharers, they were entitled to erect buildings thereon and that the
plaintiffs were in no way prejudiced by the erection of such buildings, because in the event of a
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petition of the entire joint property of the parties, the plaintiffs might be awarded some other
piece of land. In our opinion, the view taken by the Subordinate. Judge is opposed to the well
established rule applicable to cases of this description. As was pointed out by this Court in the
case of Dwijendra Narain Roy v. Purnendu N. Roy1 the mere circumstance that one co-sharer has
taken possession of a portion of joint property, does not entitle the other co-sharers to claim joint
possession; in other words, sole occupation by one co-sharer does not necessarily constitute
ouster of the other co-owners. At the same time, it does not follow that because a co-owner is,
with the tacit or express consent of his co-sharer, in sole occupation of a portion of joint property,
he is entitled to change the nature of that possession or to use the property in a mode different
from that in which it had previously been used. It is not necessary for our present purposes,
indeed, it is not right, that we should further examine this point with reference to the special facts
before us and thus anticipate the decision of the question in controversy between the parties, in
the suit. What the Court has, at this stage, to determine is whether there is a bond fide contention
between the parties, or, as was said by Mr. Justice Markby in Moron v. River Steam Navigation
Company2 whether there is a fair and substantial question to be decided as to what the rights of
the parties are. To the same effect is the decision of their Lordships of the Judicial Committee in
the case of Walker v. Jones3 where Turner L.J. observed as follows: "The real point is, not how
these questions ought to be decided at the hearing of the cause, but whether the nature and
difficulty of the questions is such that it was proper that the injunction should be granted until the
time for deciding them should arrive." It is quite sufficient if the Court find a case which shows
that there is a substantial question to be investigated and that matters should be preserved in statu
quo until that question can be finally disposed of: Jones v. Pucaya4 Now, upon the facts stated in
the present case, there is no room for controversy that the Court has to decide a fair and
substantial question as to what were the relations subsisting between the parties, and what were
the rights and obligations flowing from those relations. Under circumstances like these, the
matter for consideration at this stage is, where does the balance of convenience lie, is it desirable
that the status quo should be maintained or is it right that the defendants should be allowed
tocontinue to alter the character of the land? It is well settled that the Court will not refuse an
injunction in a case of this description so as to give the defendants an undue advantage over the
plaintiffs. If the defendants in the case before us were allowed to proceed to the completion of the
building which has been erected by them on the land, it is indisputable that they will be placed in
a position of undue advantage over the plaintiffs. In this connection, reference may be made to
the judgment of Sir George Jessel in the case of Aynsley v. Glover5 were that learned Judge
observed as follows: "At all events, this being an interlocutory application, let me continue my
building and I will undertake to pull it down if the Court shall so think fit." That is a very
specious argument to address to the Court, but one must have regard to the effect of allowing
such a proceeding. Supposing a defendant erects a building at great cost, when he comes to the
hearing, he will say to the Court: Compare the injury to me, in pulling down the building with the
injury to the plaintiff in allowing the building to remain. Ought or ought not the Court to give
weight to such a representation? I think upon this point the observations of Vice-Chancellor
Kindersley in the case of the Curriers' Company v. Corbett6 are very important. The Vice-
Chancellor says: "If the defendant's buildings had not been completed, there would have been
ground for interference by injunction; but as they have been completed, the question is whether
the Court ought to or would order the pulling down of the buildings, or give some compensation
in damages. The defendant's new buildings are of considerable magnitude and importance, while
the two houses of the plaintiffs are comparatively of small value and importance; and it has been
decided that in such a case the Court will not, as a matter of course, order the defendant to pull
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down his new buildings, but will give to the party injured by the erection of those buildings
compensation in damages. It appears to me. that this is precisely one of such cases."
Consequently the learned Vice-Chancellor considered "that the buildings being erected, the
comparative values of the defendant's buildings and the plaintiffs were sufficient to induce him to
refrain from granting an injunction in a case where, if the buildings had not been erected, he
would have granted the injunction. If that is so, and if those considerations are to weigh with the
Court upon the question of damages or injunction, I ought not to allow the defendant to proceed
with his building, which will put him in such an advantageous position as regards the plaintiffs
when the case comes to a hearing." To the same effect is the decision in Newson v. Vender7 (. In
the case before us, therefore, prima facie, the defendants should not to be allowed to proceed to
complete the building which they have erected. But the case for the plaintiffs is materially
strengthened when we bear in mind the conduct of the defendants. The Court of first instance
found that there was good reason to hold that a substantial portion of the building had been
erected after the defendants had become aware of the institution of this suit and of the application
for temporary injunction. In a case of this description, the Court would, if necessary, proceed not
only to grant a temporary injunction restraining the further erection of the building, but also to
direct that the building already erected be taken down. In Daniel v. Ferguson8 the plaintiff filed a
suit for an injunction restraining the defendant from building so as to obstruct his ancient light
and gave notice of motion for an interim injunction. The defendant, thereupon, working day and
night, ran up the wall to a height of 40 feet. Mr. Justice Stirling granted an injunction restraining
future building and ordering the removal of the wall, and this order was confirmed on appeal.
Similarly, in the case of Von Joel v. Hornsey9 where the defendant had evaded notice of the writ
in the action and continued to build until substituted service was effected, a temporary injunction
was granted ordering the defendant to pull down all that had been built since the plaintiff had
warned him of his intention to bring an action. In the case before us, the plaintiffs did not invite
the Court to direct the defendant to take down so much of the building as had been erected after
the 6th June 1913; they simply ask that the defendants should be restrained from proceeding with
the building any further. In our opinion, upon the merits of the case, there is no room for
controversy that the order made by the Subordinate Judge cannot possibly be supported. The
only question for consideration is whether this Court is competent to interfere in the exercise of
its revisional jurisdiction. We do not feel pressed by the objection suggested, because obviously it
is competent to this Court to interfere under Section 15 of the Charter Act; and in view of the
conduct of the defendants, which, In substance, amounts to a defiance of the authority of the
Court, we are of opinion that this is a case in which ample ground has been made out to justify
our interference.
 
3. The result is that this Rule is made absolute, the order of the Subordinate Judge discharged and
that of the Court of first instance restored. The petitioners are entitled to the costs of these
proceedings in all the Courts.
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