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1. This is an application by the defendant in ejectment proceedings in the Small Causes Court

No. 2662 of 1921 asking us to interfere under our revisional jurisdiction as defined by Section

115 of the Civil Procedure Code.

2. The plaintiffs sought to eject the defendant from a shop in the Mulji Jetha Cloth Market on the

ground that after the fire last monsoon, defendant having been burnt out of his shop asked the

plaintiffs to allow him to use a part of their shop to continue his business. The plaintiffs gave him

permission, thinking that the defendant's goods would be sold off in a short time. The plaintiffs

having themselves been given notice wished to get possession from the defendant. The defence

raised in the Court of Small Causes was that the defendant was a partner of the plaintiffs. It was

suggested that the Small Causes Court had no jurisdiction to enter into that question. That must

be a question material for the determination of the suit, whether the defendant was in the shop as

a partner or only by permission of the plaintiffs. The defendant having raised that defence, there

was no reason whatever why the Small Causes Court should not have dealt with the question

whether as a matter of fact there was a partnership. The defendant failed to prove that he was a

partner, and it had to be admitted that there was no partnership writing, nor was there anything in

the account-books to show that a partnership had been entered into. As a matter of fact, the

business carried on by the plaintiffs was in English piece goods while the business carried on by

the defendant was in country piece goods. Even supposing, the plaintiffs as consideration for

allowing the defendant to use their shop after the defendant's shop had been burnt, arranged that

they should be paid one and a half anna of the profits of the defendant's business, that would not

constitute a partnership between the two. There is no reason, therefore, on a pure question of fact,

for this Court to interface.



3. A new question has been raised before us whether, when the " plaintiffs gave notice to the

defendant, the plaintiffs, title had been determined. The defendant relies on the explanation to

Section 48 of the Presidency Small Causes Court Act. He never raised that point in the Small

Causes Court and never attempted to prove that plaintiffs' title had been determined prior to the

date of the application to the Small Causes Court for possession. No doubt, it appears that the

plaintiffs had received notice from his landlord, but we are not aware of what nature the notice

was, and it is not the function of this Court in revision to entertain a point of law which has not

been taken in the Court below. None of the provisions of Section 115 of the Code of Civil

Procedure apply to such a case. If a party does not choose to take a point of law in the Court

below, then it cannot be said that the lower Court has acted illegally or with material irregularity

in deciding the case without taking into consideration a point of law that was never raised before

it. If we entertain this application on that ground we should be exceeding the powers that are

granted to the High Court to exercise revisional jurisdiction over the decisions of the lower

Courts. The application must be refused.

 


