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1. The accused was convicted by the First Class Magistrate, Karad Division, of an offence under

Section 196, Indian Penal Code. He was originally charged with having committed an assault on

one Dhondi on the 1919. His defence was an alibi and in support of that defence he produced a

cattle pound receipt and called the Patil of Chindholi to prove that he was at that village on the

day of the alleged assault. The defence was not believed and the accused was convicted. He was

then sent for trial together with the Patil under the provisions of h. 76 of the Criminal Procedure

Code. The Magistrate found that the Patil fabricated evidence in order to save the present

applicant and that they both corruptly used that evidence with full knowledge of its false

character.

2. An appeal to the Sessions Judge was dismissed.

3. We have been asked to exercise our revisional jurisdiction on the ground that it has been held

by this Court in Imperator v. Bhausing Jalamsing1  decided by Scott, C.J. and Chandavarkar J.

on 31 st March 1909(Unrep) that an accused person who uses false evidence which he knows to

be false for the purpose of his defence cannot be said to use it corruptly within the meaning of

that word in Section 196, Indian Penal Code, unless it can be proved that the witness called to

give the false evidence had a corrupt motive. In that case the applicant who had been charged

with having committed an assault was found to have used false evidence knowing it was false, to

support an alibi which failed, and was convicted under Section 196, Indian Penal Code. It seems

to have been argued in an appeal against the sentence that it was necessary to prove that the

person charged under Section 196 had illicit inducement, but the Sessions Judge was of opinion

that the word 'corruptly' was a mere reproduction of the phraseology of the Law of England. On

an application for revision to the High Court it was urged that Section 196 of the Indian Penal



Code did not apply to the case of an accused person who used false evidence in his own defence.

The argument was supported by a citation from a Report of Lord Macaulay upon the Indian

Penal Code addressed to Lord Auckland as Governor General. The Court, after reciting the

portion of the report relied upon, observed:Our duty is to see whether the facts of this case come

within the terms of Section 196 of the (Indian) Penal Code irrespective of the intentions of Lord

Macaulay as appearing from his report.

4. It seems to me, with all due respect, unfortunate that the Court allowed the report to be

mentioned, as it was clearly irrelevant, and still it might tend to influence the Court towards

interpreting the section in consonance with it. The Court said:But it is not clear that in so using it

(the false evidence) there was any element of corruption. We think that the word 'corruptly' in the

section is not used in the sense of 'fraudulently'; for in the Penal Code the or language is precise

and consistent and in Section 471 a somewhat analogous section we find the word 'fraudulently'

used to indicate one of the alternative elements in the offence. Nor do we think that ' corruptly' is

the same as ' dishonestly ' in the sense in which that word is used in Section 24, of having the

intention of causing wrongful gain or wrongful loss. We cannot attempt here to give an

exhaustive definition of the word ' corruptly ' but we think that in the present case in order to

bring the accused within the section, the should have been evidence that the witnesses mentioned

in the charge had been induced to come forward by some corrupt motive provided by the

accused. Bribery in some form would be a corrupt motive. There is, however, in the case, so far

as we have been able to ascertain, no. evidence of the motive which induced the witnesses

mentioned in the charge to come forward and give false evidence.

5. Accordingly the accused was held entitled to an acquittal. It is certainly strange that a decision

of such importance was not considered a fit one to be referred to the Reporter. No doubt we must

endeavour to attach some meaning to the word ' corruptly' in Section 196. The mere user of false

evidence is not sufficient, the user must be corrupt. There may be cases in which the user of false

evidence will not support a conviction, but must the case of an accused person using false

evidence necessarily be one of such cases unless corrupt motive on the part of a false witness is

shown. ' Corruptly ' is not defined in the Code, but I see no necessity to consider whether it is

used in the sense of fraudulently or dishonestly. If the user had to be fraudulent or dishonest the

Legislature would have said so. We must give to the word corruptly its ordinary dictionary

meaning. ' Corrupt' is an adjective of very general application. It refers to anything which has

been changed so as to become putrid, vitiated, tainted The method by which the change is

effected is immaterial though no doubt because a living person's character becomes vitiated by

taking bribes, bribery and corruption have come to be considered as synonymous tennis.

6. But that is due to a confusion in thought between cause and effect, which has led to an inexact



use of the word corruption. Moreover, bribery is not the only cause which produces corruption.

The learned Judges held that it must be proved that the witnesses had been induced to give

evidence on behalf of the defence from some corrupt motive. I should have thought that the

desire to screen an offender from the legal consequences of his not could well be designated a

corrupt motive, and it would not require evidence to satisfy the Court that the witnesses in giving

false evidence had that desire. But I very much doubt whether the user cannot be corrupt unless it

involves the corruption of a third person.

7. The question must be whether the action of an accused person in using false evidence for the

purpose of his defence is of a Kama Nana different character to similar action by any other

person. It would never be argued that any person other than an accused person could not be

convicted under Section 196 unless it was proved he had procured the false evidence by bribery

or that the false witnesses were influenced by corrupt motives. There must, therefore, if .this

defence is to succeed, be some element in the position of an accused person which prevents his

action being considered as vitiated, tainted or putrid. This can only be if we hold that an accused

person is entitled to do what would otherwise constitute an offence because he is on Mb trial for

a. criminal offence. If the Legislature intended this, it is unfortunate they did not give a plain

effect to their intention, though no doubt it would seem strange to read in the Code 'an accused

person who uses false evidence for the purposes of his defence does not use such evidence

corruptly.'

8. But, in my opinion, it is clear that the user of false evidence with the knowledge that it is false

must ordinarily be corrupt from its very nature and the onus lies on the accused to show that

there are circumstances in the case which prevent its being corrupt. The fact that he was

defending himself against a criminal charge is not enough. In Emperor v. Ram Khilawwn2 the

Court expressed the opinion that a man accused of an offence could use or fabricate false

evidence with impunity, but in that case the accused had been sentenced to death for murder and

also to a sentence of imprisonment under Section 196 and the question whether the latter

sentence was valid did not require very serious consideration. But, in my opinion, to hold that an

accused person may use and fabricate false evidence with impunity so long as he does not bribe

anyone to assist him would appear to me to open a very wide door to the fabrication of false

defences. We are not entitled to say that the end justifies the means except with the direct

sanction of the Legislature. It might have been necessary to refer the case to a Full Bench

considering the decision of this Court in Imperator v. Bhausing Jalamsing (1909) Criminal

Revisional Aplication No. 26 of 1909, decided by Scott, C.J. and Chandavarkar J, on 31st March

1909(Unrep) but as I am of opinion that it is obvious the Patil had a corrupt motive in giving

false evidence on behalf of the applicant, if we dismiss this application we are to some extent

following that decision.



9. Rule discharged.

Shah, J.

10. It is contended on behalf of the applicant that he did not use the fabricated evidence corruptly

within the meaning of Section 196, Indian Penal Code, as he used it merely in his defence at his

trial on the charge of causing hurt. There can be no doubt that accused No. 1 who produced the

document, which is found to be fabricated, used it corruptly. He was a public servant and it is not

suggested that his conviction under Section 196, Indian Penal Code, is open to any objection. It

is a reasonable inference under the circumstances that the present applicant, at whose instance the

document was produced, induced the Patil to use it corruptly, and that in doing so he also used it

corruptly. Both the lower Courts have drawn that inference, and in revision I see no good ground

to disturb that finding so far as it is based upon evidence.

11. It is urged, however, that as the applicant acted in his defence and used the fabricated

evidence for the purpose of establishing his innocence he could not be said to have used it

corruptly. It is difficult, however, to accept the proposition that as a matter of law an accused

person can never corruptly use as genuine fabricated evidence so long as he uses it for his

defence. There is no legislative provision to that effect : for instance, Section 342, Criminal

Procedure Code, provides that the accused shall not be liable to be prosecuted for giving false

evidence in respect of any statement by him as an accused person. There is no provision giving

him such immunity as regards the use of fabricated evidence; and I do not think that such

immunity could be implied in his favour simply because he uses it as an accused person in his

defence. The opinion expressed in Emperor v. Ram, Khilawan3 no doubt supports the applicant's

contention, But with great deference to the learned Judges it appears to me to have been too

broadly stated, and must be taken to have been expressed with reference to the special facts of

that case. Mr. Desai has also relied upon the decision in Imperator v. Bhausing Jalameing (1909)

Criminal Revisional Application No. 26 of 1909,(Supra) decided by Scott, C.J. Chandavarkar J.

on 31st March 1909 (unrep) I accept the view taken in that case that corruptly ' is not the same as

' dishonestly ' or ' fraudulently'. I do not read the judgment in that case as laying down that an

accused person can never be guilty of corruptly using fabricated evidence when he uses it in his

defence. In that particular case, the accused was acquitted as there was no evidence of the use

being corrupt. But that case does not present any in shahsuperable difficulty in the way of our

holding in this case that the use of fabricated evidence was corrupt. While I am not prepared to

hold that an accused person, when he uses the fabricated evidence as genuine in his defence, can

never do so corruptly, it is clear that his position as an accused person must be taken into

consideration in determining on the evidence in a particular case whether he uses it corruptly or

not. It is not necessary for the purpose of this case to define the scope of the word ' corruptly ':



but where a public servant has been induced by an accused person to produce a fabricated

document in order to support his false defence, it is not difficult to support the inference as to the

corrupt use by him of the fabricated evidence as being within the scope of Section 196, Indian

Penal Code. I, therefore, concur in the order proposed by the Chief Justice.

Cases Referred.
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