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1. This action was instituted by the plaintiffs to recover possession, together with mesne profits

and costs, of the land in dispute from the defendants alleging that the land belonged to the father

of defendant No. 3 who agreed to look after the trees, plant new trees and pay rent equal to the

assessment, and that defendant No. 3 having denied their title they were entitled to take

possession without giving any notice to quit.

 

2. The learned Trial Judge found all the allegations of the plaintiffs proved, but thought that

notice to quit was necessary and on that ground he dismissed the plaintiffs' claim for possession.

 

3. The Appellate Judge having referred to various decisions said:

 

From the rulings cited above it is clear that a disclaimer of the landlord's title works

forfeiture. The fact that there has been a disclaimer is not disputed. I, therefore, hold that

no notice to quit is necessary, in this case.

 

4. Accordingly the decree of the Trial Court was set aside and a decree was passed for

possession.

 

5. In Venkaji Krishna Nadkarni v. Lakshman Devji Kandar1 the following question was referred

for decision of the Full Bench.

 

6. Whether in this Presidency a disclaimer of the lessor's title by the annual tenant of a holding to

which Section 84 of the Land Revenue Code (Bombay Act V of 1879) applies, is, if made prior

to suit, a sufficient cause of action to enable the lessor to recover possession without proof of

notice to quit.



 

7. Sir Charles Sargent in giving judgment of the Full Bench said (page 361 Page of 20 B.--[Ed.]):

 

The object of Section 84 is to define the nature of the contract creating an annual
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tenancy, which, it is to be remarked, may be for agricultural or other purposes both as

regards the period during which it runs and the landlord's power of determining it. The

landlord's right of forfeiture, however, arising from disclaimer of his title, although it is

treated as determining the tenancy at his election, is no part of the contract of tenancy, but

is a right which the law implies in all cases from the relationship of landlord and tenant.

Had it been the intention of the Legislature to exclude the right of forfeiture in the case of

all annual tenancies, we should have expected to find it expressly provided for. Section

111 of the Transfer of Property Act, 1882, which gives the right of forfeiture, is, in

common with all the provisions of Ch. V of the Act, declared to be inapplicable by

Section 117 of the Act in the case of all leases for agricultural purposes, except so far as

the Local Government may have otherwise declared. That Act, however did not become

the law of this Presidency before January, 1893, subsequent to the institution of this suit.

In Vithu v. Dhondi2 which was a case in which it was assumed that notice was required by

Section 84 of the Land Revenue Code, it was not contended that the right of forfeiture had

been taken away by the section. We think, therefore, that the first question should be

answered in the affirmative assuming the case not to be governed by Section 117 of the

Transfer of Property Act.

 

8. The tenancy in this case commenced before 1878, so that the provisions of the Transfer of

Property Act would not apply

 

9. In Ochhavalal v. Gopal3 the question arose whether an annual tenancy to which the Bombay

Land Revenue Code applied could be determined without a notice in writing by the landlord. It

was urged before the Court that it could be so determined, because there was a repudiation of the

landlord's title. As a matter of fact in that case, there was no repudiation of the landlord's title by

the tenant. Apart from that, the Court considered that effect must be given to the express

provisions of the Bombay Land Revenue Code. As no such notice was given the annual tenancy

had not been determined. But in that case the defendant tenant did not disclaim the landlord's

title, but merely contended that the plaintiffs had no right to expect payment of rent on a fixed

date. Therefore the relationship of landlord and tenant still existed.

 

10. The facts are somewhat similar in the case of Rama Ranchhod v. Abdul Rahim4, where it was

held that the setting up of a permanent tenancy by a yearly tenant is not tantamount to disclaimer

of the landlord's title. Such a tenant is, therefore entitled to a notice to quit before he carl be

evicted by the landlord.

 



11. It must be noted that in the case of Ochhavalal v. Gopal5, the Pull Bench decision in Venkaji

Krishna Nadkarni v. Lakshman Devji Kandar6, was not referred to.

 

12. In Maharaja of Jeypore v. Rukmini Pattamahadevi7, it was said in the judgment of the Privy

Council: The repudiation of a landlord's title by the tenant will in pertain circumstances work a

forfeiture. This is not the ancient Indian law, but has been adopted by the Courts from the Law of

England, and is now embodied in the Transfer of
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Property Act, 1882, Section 3 of which merely gives statutory form to a rule already in force.

The denial which operates forfeiture must--now--be by matter of record before institution of any

suit for forfeiture, and must be in clear and unmistakable terms.

 

13. It may also be noticed that in Rama Ranchhod v. Abdul Rahim8, Mr. Justice Fawcett said

(page 1220 Page of 22 Bom. L.R.-[Ed]):

 

In the case of an agricultural lease such as the present, Section 84 of the Land Revenue

Code lays down that in the absence of any special agreement in writing to the contrary an

annual tenancy shall require for its termination a notice given in writing in a certain form.

Therefore, even where there has been a disclaimer of the landlord's title, such notice is

necessary to determine an annual agricultural tenancy in this Presidency.

 

14. His Lordship referred to Vithu v. Dhondi9, and Ochhavalal v. Gopal10,

 

15. But in the first place, that particular question was not before the Court. Secondly, no

reference was made to the Full Bench decision in Venkaji Krishna Nadkarni v. Lakshman Devji

Kandar11,We think then that this case comes within the purview of the Full Bench decision, and

that no notice was required to determine the tenancy, once the tenant had disclaimed the landlord

s title. We, therefore, confirm the decision of the lower Appellate Court and dismiss the appeal

with costs.

 

Coyajee, J.

 

16. I agree.
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