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ORDER
Mrs. Manohar, J.

1. The Plaintiffs have filed this suit challenging the right of the Bombay Electric Supply and Tran
sport undertaking to demand from them a deposit representing the value of three months' average
consumption of electricity as security for the supply of electric energy to them. The 1st defendan
ts, namely, the Municipal Corporation for Greater Bombay are licensees within the meaning of S

ection 3 of the Indian Electricity Act, 1910. They own and operate the Bombay Electric Supply a
nd Transport Undertaking. By an agreement in writing dated July 9, 1964 the defendants agreed t
o supply to the Plaintiffs electric energy for their factory at Mazgaon, Bombay-

10, on the terms and conditions mentioned in the agreement.

Clause 13 of the agreement is as under :-

"Clause 13. Deposits :-

Consumer shall deposit whenever required by the Corporation in cash or Government Securities
such sum as shall represent the value of three months' previous consumption as security for the d
ue payment for energy supplied under this agreement and of any sum which may become payabl
e to the Corporation under this agreement. The said Corporation will allow interest at a rate equal

to Post Office Savings Banking in force from time to time on the cash deposits of Rs. 50/-

and more and will credit the interest received on Government Securities after deducting the colle
ction charges of 2% of the amount collected." After this agreement was entered into, the defenda
nts supplied to the Plaintiffs electric energy without demanding any deposit up to the end of 1966
. Thereafter by their letter dated December 15, 1966 addressed to M/s. Devidayal and Sons, the
Defendants demanded a security deposit under Clause 13 amounting to Rs. 92,310/-

. The defendants were required to deposit this amount in cash or by a cheque. Since the letter was
not addressed to the defendants, certain correspondence ensued between the parties regarding th



e change of name. Thereafter by their letter of 13th June 1967 the defendants called upon the Plai
ntiffs to deposit the amount of Rs. 92,310/-

within seven days to avoid disconnection of supply. On receipt of this letter the plaintiffs filed a
suit in the Bombay City Civil Court on June 30, 1967 being Suit No. 3950 of 1967. By an order
dated September 26, 1967, the Plaintiffs were allowed to withdraw this suit with liberty to institut
e a fresh suit on the same cause of action. In the meanwhile on July 12, 1967 the plaintiffs served
on the defendants a notice under Section 527 of the Bombay Municipal Corporation Act. After t
he withdrawal of the suit in the Bombay City Civil Court on Sept. 25, 1967, the Plaintiffs filed th
e present suit on Oct. 19, 1967 for a declaration that the defendants have no power to demand an
y security deposit from the Plaintiffs of an amount equal to the value of three months' bills of ele
ctrical energy consumed by the Plaintiffs, for a declaration that Clause 13 of the agreement dated
9th July, 1964 is null and void and unenforceable and asking for an injunction restraining the def
endants from making any demand for a security deposit under Clause 13 of the agreement.

2. The first defense which is taken by the defendants is that the suit of the Plaintiffs is barred by t
he law of limitation. According to the defendants, as the present suit is for setting aside Clause 13
of the agreement of July 9, 1964, the suits should have been filed within three years of the date o
f the agreement, that is to say, on or before July 8, 1967. The plaintiffs have averred that the perio
d taken by the Plaintiffs, in prosecuting the suit in the City Civil Court between June 30, 1967 an
d Sept. 25, 1967 may be excluded in computing the period of limitation. Even so according to th
e defendants, the present suit which is filed by the Plaintiffs on October 19, 1967 would be barre

d by the law of limitation. The defendants have further averred that as notice under Section 527
was given after the expiry of the period of limitation, the notice period cannot be availed of by th
e Plaintiffs for extending the period of limitation. This entire argument of the defendants proceed
s on the assumption that the cause of action in the present suit arose on July 9, 1964. This does n
ot appear to be a correct assumption. Until the defendants made a demand for security deposit un
der Clause 13 of the agreement, it would not have been open to the Plaintiffs to file a suit for a de
claration simpliciter that this clause was void and/or unenforceable. Under Section 31 of the Spec
ific Relief Act, 1963 any person against whom a written instrument is void or voidable and who h
as a reasonable apprehension that such instrument, if left outstanding, may cause him serious inju
ry, may sue to have it adjudged void or voidable. Unless there is a reasonable apprehension of ser
ious injury, a suit for the cancellation of an instrument cannot be filed under Section 31. Admitte
dly at the date when the agreement was entered into, the defendants were not taking security dep
osits. They decided to take security deposit from the year 1966 onwards. Hence, it could not be s
aid that prior to the demand being made on them by the defendants, the Plaintiffs had any reason
able apprehension of serious injury by virtue of Clause 13 of the agreement between the parties.
The defendants have argued that such a suit could have been filed by the Plaintiffs under Section
34 of the Specific Relief Act, 1963. Under this Section any person entitled to any legal character,
or to any right as to any property may institute a suit against any person denying or interested in
denying his title to such character or right in such a case, a declaratory suit may be filed by the PI
aintiffs without asking for any further relief. In the present case, however the defendants have not
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challenged the legal character or the right to any property, of the Plaintiffs. Hence, a declaratory
suit for a declaration that Clause 13 of the agreement was null and void could not have been filed
under Section 34 of the Specific Relief Act. The Plaintiffs are therefore right when they contend
that the demand for a security deposit made by the defendants on the plaintiffs on June 13, 1967 i
s an essential part of the cause of action. The right to sue, therefore, accrued to the Plaintiffs whe
n the demand for deposit was made. Even if we take the first letter of 15th Dec. 1966 as the date
of the demand, the suit of the Plaintiffs is within the time prescribed under Article 113 of the Lim
itation Act, 1963.

3. A notice under Section 527 of the Bombay Municipal Corporation Act is not required for the p
resent suit. Section 527 of the Bombay Municipal Corporation Act applies to suits which are insti
tuted against the Bombay Municipal Corporation in respect of any act done in pursuance of exec
ution or intended execution of the Bombay Municipal Corporation Act or iii respect of any allege
d neglect or default in the execution of this Act. The present suit is in respect of the action taken
by the Bombay Municipal Corporation through the B.E.S.T. Undertaking under the provisions, n
ot of the Bombay Municipal Corporation Act, but under the provisions of the Indian Electricity A
ct, 1910. Hence, a notice is not required to be given under the provisions of Section 527 of the B
ombay Municipal Corporation Act.

4. It is next argued by the defendants that the State of Maharashtra is a necessary party to the suit.
In the absence of this necessary party, this suit should be dismissed. The defendants have urged t
hat in the present suit, the plaintiffs have challenged the resolution passed by the State Governme
nt sanctioning the conditions and miscellaneous charges printed by the B.E.S.T. Undertaking und
er the provisions of Section 21(2) of the Indian Electricity Act, 1910. Since this resolution of the
State Government is challenged, the State Government is a necessary party. This contention does
not appear to be justified. The Plaintiffs have not challenged the right of the State Government to
sanction conditions framed by the B.E.S.T. Undertaking under Section 21(2) of the Indian Electri
city Act, 1910. The challenge is to the provisions of the Indian Electricity Act, the rules framed u
nder Section 39 of the Act and to the conditions of supply which are framed by the defendants w
ho are the licensees under the Act. For such a challenge it is not necessary that the State of Mahar
ashtra should be a party. Furthermore, a notice under Order 27A. Civil Procedure Code is given t
o the Attorney General and to the Advocate General as the Plaintiffs have challenged the provisio
ns of, Section 21 of the Indian Electricity Act, and have also challenged the constitutional validit
y of Section 21(2) and the scheme and the rules framed there under. No prejudice, therefore, is ca
used to the State by not being made a party.

5. The main point which arises for consideration in the suit is whether under the provisions of Se
ction 21(2) of the Indian Electricity Act, 1910 it is open to the defendants to frame conditions wh
ich require any consumer to give a security deposit for the supply of electrical energy to him. In t
his connection it is necessary to examine the scheme of the Indian Electricity Act, 1910. The inte
ntion of the Act is to impose inter alia duties and obligations on the licensees who supply electric



al energy to the public. Power has been granted to the licensees to construct their works, plant, se
rvice main etc. The duties cast on them are imposed for the safety of the public or individual who
purchase electricity for them. The Undertaking being for public benefit, a duty is cast on the lice

nsee to supply electricity to any person who wants it, subject to the conditions laid down by the st
atute and the conditions of license. A licensee is not permitted to impose on the consumer any co

ndition contrary to the Act.

6. Under Section 3 of this Act, the State Government is empowered to give a licence to any perso
n or body of persons to supply electricity in any specified area. Admittedly, the defendants are a |
icensee under this Section. Under Section 3(2)(f) the provisions contained in the Schedule shall b
e deemed to be incorporated with, and to form part of, every license granted under this Section. I
n the Schedule there are a number of conditions laid down which the licensee must comply with
Clause (ii) of the schedule provides for a deposit or security to be given by the licensee to the sati
sfaction of the State Government before the licensee can exercise any of the powers conferred on
him.

7. Sub-

Clause (a) of cl.VI(1) of the Schedule enables the licensee before he complies with a requisition
made by any person for the supply of energy to him, to take a sufficient security from the applica
nt binding himself to take a supply of energy for not less than two years. It also enables the licens
ee to charge the consumer for the costs of any service line. Sub-

Clause (a) of CL.VI(1) of the Schedule also enables the licensee to enter into a written contract wi
th the applicant for the supply of electrical energy. The contract must be in a form approved by th
e State Government. Similarly under Clause 9 there are provisions enabling a licensee to enter int
o a written agreement with other bulk-licensees for the supply of energy.

8. Clause 10 deals with the method of charging for electricity which the licensee must adopt.

9. Under Section 22 of the Act, there is a legal obligation on the licensee to supply energy to ever
y person within the area of supply on the same terms as the other persons in that area.

10. Under Section 23, a licensee is required to charge for energy supplied by him to any consume
1, (2) by the actual amount of energy so supplied, or (b) by the electrical quantity contained in the

supply, or (c) by such other method as may be approved by the State Government. However, suc
h other method approved by the State Government must be based upon the following considerati
on, namely :-

(a) the consumer's load factor, or (b) the power factor of his load, or (c) his total consumption of
energy during any stated period, or (d) the hours at which the supply of energy is required. It is cl
ear from this that the charge which the licensee can levy for the supply of energy must be related
to the energy supplied by the licensee to a consumer. A special power is given to the licensee und
er Section 24 to facilitate the recovery of such charges. Under this Section a licensee may cut off



the supply of energy to a consumer who neglects to pay such charges to the licensee. There are ot
her provisions of the Act which enable the licensee to recover from the consumer something in a

ddition to the charge for electricity. For example, under Section 26, he can take a security from th
e consumer for the price of a meter. Similarly under the Schedule also, a licensee is empowered t
o take a security in terms of cl.VI(1)(a) from an owner or occupier before complying with his req
uisition under that clause. It will thus appear that whenever a licensee is required to impose any fi
nancial obligation on the consumer, whether it be in the form of charges or security, a right to im

pose such a financial obligation is expressly so conferred under the Act. The Act does not permit

a licensee to take a security deposit for the payment of electricity charges.

11. Under Section 21(2) of the Act, a licensee may, with the previous sanction of the State Gover
nment given after consulting the State Electricity Board and also the local authority, where the lic
ensee is not the local authority, make conditions not inconsistent with this Act or with his license
or with any rules made under this Act, to regulate his relations with persons who are or intend to
become consumers, and may, with the like sanction given after the like consultation, add to or alt
er or amend any such conditions; and any condition made by a licensee without such sanction sh
all be null and void. In the exercise of the powers conferred by Sub-

Section (2) of Section 21, the defendants have framed conditions for the supply of electrical ener
gy. (Ex. 'B"). In part I of the conditions of supply, at Clause 12 it is provided as follows :-
"Deposits :-

The consumer may be required by the Undertaking to enter into a contract in the form of Annex
ure-

'B' hereto appended and to make a cash deposit or to give security in Government Promissory No
tes or other approved securities for the payment of his monthly bills for energy supplied and for t
he value of the meter and other apparatus installed on his premises. In the event of no contract ha
ving been entered into between the Undertaking and the consumer, the latter, after the supply of e
nergy has once commenced, shall be bound by the terms and conditions of supply herein set fort
h. The Undertaking will allow interest as follows upon deposits lodged with it against, (a) regular
payment of energy bills, (b) a reasonable return under C1.V and/or VI of the Schedule to the Indi
an Electricity Act, 1910. In both the above cases, deposits must be made in cash if the sum depos
ited is below Rs. 100/- and in cash or Government Securities if the sum is Rs. 100/-

or exceeds that amount. No interest shall be allowed upon deposits below Rs. 50/-

. On deposits of Rs. 50/-

or more which may be made in cash, interest will be allowed at the rate equal to the P. O. Saving
s Bank rate in force from time to time. On deposits made in Government Securities the interest a
ccruing thereon will be collected periodically and credited to the depositor's Electric Supply Acco
unt less 2 per cent, which will be retained by the Undertaking to cover the cost of collection, etc.
When Government Securities are deposited the amount of the deposit shall be calculated at the ¢
urrent market value of the said securities and not upon their face value. No interest will be allowe
d on deposits lodged against the costs of service lines, as the account is only of a temporary natur
e." This Clause has been subsequently amended by deleting the words, "other approved securities



" from the first sentence of the clause. Hence, now the consumer is required to make either a cash
deposit or to give security in the form of Government Promissory Notes. Annexure-

'B' to these conditions of supply, which is a pro forma contract, contains Clause 7 which also ena
bles the defendants to take such a deposit. Part II of these Conditions, inter alia, provides for a le
vy of certain miscellaneous charges' Clause 5 of such 'miscellaneous charges' deals with Security
Deposit against regular payment of energy bills. When required by the Undertaking to do so, an e
xisting consumer is required to deposit as security, an amount approximately equal to three mont
hs' average bills with a minimum of Rs. 10.00. These conditions of supply and miscellaneous cha
rges were approved by the Government of Bombay by a Resolution dated July 21, 1959. These ¢
onditions have been subsequently amended in 1964-

85; but these amendments are not relevant for the purposes of this suit. According to the defenda
nts, these conditions have been framed under Section 21(2) of the Act. They have been sanctione
d by the State Government as provided in this Section. Therefore, they are entitled to enter into a
n agreement with the plaintiffs which contain a clause for a security deposit for payment of mont
hly bills. They an thus entitled to demand from the Plaintiffs a sum Rs. 92,310/-
as such a deposit. The defendants also rely upon the rules framed by the Central Electricity Boar
d under Section 37 of the Indian Electricity Act, 1910. These are the Indian Electricity Rules, 195
6. Under Rule 27 without prejudice to the powers conferred by Section 21 on the State Governm
ent, certain model conditions are laid down which may be adopted by a licensee under that Sectio

n with the previous sanction of the State Government. All these model conditions have been set o

ut at Annexure-VI to these Rules. Clause 14 of Annexure-

VI provides that a licensee may require any consumer to deposit a security for the payment of his
monthly bills of the energy supplied to him. The defendants, therefore, claim that they are amply
empowered under the Indian Electricity Act and the Rules framed thereunder as well as the cond

itions framed to demand a security deposit for payment of the electricity bills.

12. Tt is, however, quite clear that there is no provision in the body of the Act itself which enables
a licensee to demand such a security deposit. Various types of security deposits which can be de
manded by a licensee have been spelt out in the Act. But a security for the payment of monthly bi
lls is not one of them. Hence, it is necessary to examine, whether under Section 21(2) it is open t
o the licensee to frame conditions of supply which enable the licensee to demand such a deposit f
or payment of monthly bills. Mr. Singhvi, who has argued the case on behalf of the defendants ha
s urged that basically the relationship between a licensee and a consumer is a contractual relation
ship. A licensee can normally put such terms as he wishes in a contract to supply energy to the co
nsumer. However, this right of the licensee is restricted by Statute. The licensee cannot, therefore,
put conditions in the contract which are either prohibited by Statute or are inconsistent with its pr
ovisions. Subject to this restriction, it is open to a licensee to provide such conditions as he deem
s fit, in the contract. There is no prohibition against a license taking any deposit for payment of m
onthly bills. Hence, he argues it is open to a licensee to enter into a contract with the consumer w
hich provides for the consumer giving such a security deposit. Such a provision is not inconsisten
t with the Act according to him. He has further pointed out that the condition which requires such



a deposit to be made by the consumer has been sanctioned by the State Government and hence it
forms a part of the Statute and can be given effect to. In support of his contention that the relatio
nship between the licensee and the consumer is basically a contractual relationship, he has relied
upon AIR 1953 Punjab 166, Aminchand Bhola Nath v. Jullundur Electric Supply Co. Ltd. which
lays down that subject to the provisions of the Electricity Act, 1910, and the rules made thereund
er, a contract for the supply of electrical energy is regulated by the same rules, and is binding on t
he parties as any other contract. Now it is true that the relationship between a licensee and a cons
umer is contractual. But the contract is strictly controlled by the Statute. In fact the Statute gives
a power to the licenses to enter into a contract not inconsistent with the provisions of the Statute.
Hence it is necessary to find out whether there is under the Act any implied prohibition which pre
vented a licensee from contracting for the taking of any security deposit of the type in question fr
om a consumer. In the first place, the relationship between the licensee and the consumer althoug
h technically contractual, is strictly controlled under the Act. Supply of electrical energy is a supp
ly of an essential commodity. A licensee who has a licence to supply this essential commodity is r
equired to comply strictly with the provisions of the Act which are meant for the protection of the
consumer. Even the method of charging for electricity and the circumstances in which a licensee
can charge anything to a consumer in addition to payment for the electricity supplied, are all spe
cified in the Act itself. Under Section 22 there is a statutory obligation on the licensee to supply e
nergy to all the consumers. A licensee therefore is required to charge a consumer strictly in accor
dance with the provisions of the Act. He cannot impose on the consumer financial obligations wh
ich are not warranted by the Act itself. In my view the language of Section 21(2) also lends supp
ort to this construction. Under Section 21(2) a licensee is authorized to make conditions to regula
te his relations with persons who are or intend to become consumers. These conditions are regula
tory and they must be ancillary to the main provisions of the Act itself. They cannot impose oblig
ations and in particular, monetary obligations, which are not spelt out by the Act. Hence if any co
nditions are framed under Section 21(2) which enable a licensee to recover from the consumer an
ything more than what is laid down in the Act, such conditions would be in excess of the authorit
y delegated under Sub-
Section (2) of Section 21 to a licensee to frame conditions to regulate his relations with the consu
mers. A power to tax or to levy any compulsory charge, (even if it be a security deposit), cannot b
e inferred from a mere generality of the powers conferred by the enabling Section. Thus in AIR 1
965 Supreme Court 1773 (Venkata Subbarao v. State of Andhra Pradesh), the Supreme Court cite
d with approval a decision of the House of Lords in (1922) 127 LT 822 which struck down an agr
eement entered into by the Food Controller with the defendants under which the latter were perm
itted to purchase milk in certain areas on condition that they would pay to him 2 pence per gallon
. In striking down such a condition, Lord Wrenbury observed : "The Crown in my opinion cannot
here succeed except by maintaining the proposition that where statutory authority has been given
to the executive to make regulation controlling acts to be done by His Majesty's subjects, or som
e of them, the Minister may, without express authority so to do, demand and receive money as th
e price of exercising his power of control in a particular, way, such money to be applied to some
public purpose to be determined by the Executive."



He negatived the claim of the Crown. Applying the same principle, the Supreme Court negatived
the claim of the Government to levy a surcharge on the procuring agents for procuring rice unde
r the Essential Supplies (Temporary Powers) Act, 1946. The Court held that the Act did not confe
r any power on the Government to levy such a surcharge. It is true that on the facts of the case be
fore the Supreme Court, the Court came to the conclusion that the amount collected by the Gover
nment was a surcharge levied without any explicit provision in the Act. In the present case, the fi
nancial obligation which is imposed cannot be considered as a tax or a surcharge. It is essentially
a deposit which has to be returned to the consumer as and when he ceases to take electrical energ
y. Nevertheless the demand for a deposit does constitute an additional financial burden on the co
nsumer. The scheme of the Act makes it clear that it is not open to a licensee to impose any finan
cial burden in addition to what is provided for in the Act itself. If this were not so, the whole obje
ct of the Act, which is to ensure the supply of electricity to the consumers in a controlled manner
at rates which have to be controlled and approved by the State Government, would be destroyed.
Because, in addition to the electricity charges, the licensee may, by contract, provide for other ch
arges and thus impose a greater financial burden on the consumer than contemplated in the Act it
self. If the argument of Mr. Singhvi is to be accepted, all charges which may be levied by a licens
ee other than those which are specified, are not inconsistent with the Act because they are not exp
ressly prohibited. If this argument were to be accepted, the entire purpose of the Act would be nul
lified. It is therefore not open to the licensee to impose any additional financial obligation on the

consumer.

13. In this connection a reference may also be made in the Electric Lighting (Clauses) Act, 1899
which is the English Act on this subject. In this Act, under Section 118, every owner or occupier
of the premises requiring a supply of energy, if required by the undertakers, must inter alia give a
security for the payment of all money which may become due to them in respect of any electric 1
ine to be furnished by the Undertakers and in respect of energy to be supplied by them. This expr
ess provision in the English Act of 1899 is lacking in the Indian Electricity Act, which is a subseq
uent Act of 1901. In my view, in the absence of such an express power, the defendants cannot de
mand a security for the payment of monthly bills.

14. Mr. Kotwal who appears for the Advocate General has sought to rely on the Indian Electricity
Rules of 1956 in support of his contention that under Section 21 Sub-

Section (2) it is open to a licensee to frame conditions which require a consumer to give a securit
y deposit for the payment of monthly bills. He has stated that the rules can be looked at in order t
o resolve any ambiguity in the Act. The rules framed under the Act are an indication of what the |
egislature considered to be the meaning of the Act. This contemporaneous exposition of the mean
ing of the Act as embodied in the rules should carry considerable weight with the Court. In suppo
rt, he has relied on AIR 1954 Bombay 518 (Pramod Bhat v. Kanwar Raj) and AIR 1965 Mysore
227 (Veerappa v. State of Mysore). It is pointed out in the judgment of the Mysore High Court, th
at if the construction of the Act is ambiguous or doubtful on any point, and if it is found in the rul
es that any particular construction has been put on the Act, it is the duty of the Court to adopt and



follow that construction because these rules form a sort of contemporanea exposition. In the pres
ent case Section 21 Sub-

Section (2) has been inserted in the Indian Electricity Act in the year 1922. In the Indian Electrici
ty Rules of 1922 and the Indian Electricity Rules of 1937 there is no provision for any security de
posit for the payment of monthly bills. Such a provision appears to have been made for the first ti
me in the Indian Electricity Rules of 1956. Obviously these rules cannot be considered as contem
poranea exposition. They have been framed years after the original Act and they would notbe a g
ood guide to the intention of the legislature when the Act was passed. Secondly in my view there

is no ambiguity in the Act which requires to be resolved with reference to the rules. The narrow q
uestion for consideration is whether there is any implied prohibition in the Act against the license
e charging anything in addition to what is permitted under the Act. If the rules go beyond the pro

visions of the Act, the rules to that extent can be struck down. It should also be noted that the rule
s which have been framed are merely model rules which a licensee may adopt and they do not ha
ve any mandatory force.

15. It is next urged by the plaintiffs that even assuming that the licensee has power to frame cond

itions requiring such a deposit under Section 21, the conditions violate Article 19(1)(f) of the Con
stitution and therefore also such conditions should be struck down. According to the plaintiffs suc
h a condition imposes an unreasonable restriction on their right to carry on business. In this conn

ection the plaintiffs have emphasized two aspects of the, deposit required to be given by them it i

s said firstly that a deposit amount equivalent to the average monthly bills for three months is unr
easonable and secondly the provision which requires a deposit either in cash or in Government Pr
omissory Notes is unreasonable. In view of my finding that the defendants are not empowered to

demand a security deposit, it is not necessary to decide this point. A provision which requires a d

eposit equivalent to three months' bills does not, however, appear to be unreasonable, having rega
rd to the object for which such a deposit is required.

16. Mr. Parekh who appears for the plaintiffs has argued that the defendants have not produced a
ny statistics to show that their bills were not being paid and hence they were required to obtain su
ch a deposit to secure themselves against non-payment.

17. In my view it is not necessary for the defendants to produce any statistics in this connection.
On the face of it, the deposit is for the purpose of securing them against non-

payment and it is not necessary that there should be nonpayment before such a security can be de
manded. Hence, there is no substance in this contention of Mr. Parekh. His other contention, nam
ely, that it is unreasonable to demand cash or Government Promissory Notes does carry a certain
amount of weight. In the Act itself there is a provision relating to security to be given by the cons
umer in various types of cases. In none of these cases it is specified that the security should be in
the form of cash or Government Promissory Notes. Secondly, the conditions framed by the defen
dants themselves originally made a provision for another type of security also which has been su
bsequently deleted. There is of course, an advantage to the defendants in asking for cash because
this is an amount which can be immediately appropriated in the event of a default and in fact, the



defendants in their pleadings have defended their position on the ground that they might have to £
ile suit to recover other types of security. But this would cause inconvenience to the consumer wh
o can be required to deposit large amounts in cash over long periods of time at nominal interest. I
t is therefore possible to view this provision as unreasonable. However, in view of my finding tha
t the condition demanding security for payment of monthly bills is in excess of the power conferr
ed by Sub-Section (2) of Section 21, this aspect of the dispute need not be examined further.

18. The plaintiffs have also argued that the power conferred under Section 21(2) to demand a dep
osit for payment of monthly bills has been used by the defendants for a collateral purpose. Accor
ding to the plaintiffs, cash deposits are being demanded because the money is required by the def
endants for their capital projects. In the first place there is no evidence in support of this plea. Th
e two letters on which the plaintiffs sought to rely in this connection were not relevant for this pur
pose and hence they have not been admitted in evidence. Secondly, if the defendants are entitled
to take such a cash deposit, they would be within their rights if they utilise this cash amount for s
uch purposes as they may consider proper so long as they are in a position to return the deposit as
and when required to do so.

19. The Plaintiffs have lastly argued that in any event this present of the defendants in their electr
icity bills specify not merely a charge for the electricity supplied but also specify and collect elect
ricity duty. Under the provisions of the Bombay Electricity Duty Act, 1958 the defendants as lice
nsees are authorized to collect from the consumers the proper electricity duty payable under that
Act on the units of energy supplied by the licensee to the consumers. They are required to collect
and pay this duty to the State Government. In calculating the amount of deposit, the defendants h
ave taken into account not merely electricity charges but also electricity duty. Hence the account
claimed by the defendants is beyond the authority conferred on them. However, in view of my fi
nding that the defendants are not entitled to claim any security for the payment of monthly bills t
his question need not be examined any further.

20. Accordingly issues are answered in the following manner. Issues No. 1 and No. 2 in the negat
ive, issues Nos. 3, 4 and 5 in the affirmative, issues Nos. 6 and 7 not pressed, issue No. 8 not nec
essary to decide, issue No. 9 not pressed, issue No. 18 in the negative, issues Nos. 11 and 12 not
pressed, issues Nos. 13 and 14 not necessary to decide, issue No. 15 in the affirmative and issue
No. 16 not pressed.

21. Accordingly, there will be a decree in favour of the plaintiffs in terms of prayers (a) and (c).

22. The defendants to pay to the plaintiffs the costs of the suit.
23. Advocates fees are quantified at Rs. 8,500/-.

Ordered accordingly.






