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1. This is a rule obtained by the landlord against an order of District Judge, J. S. Bedi dated 13-6-

1953 refusing to grant the landlord's prayer for ejectment of the tenant.

 

2. This case has rather an unfortunate history. On 21-1-1949 the landlord made an application for

ejectment of the tenant on the ground that he needed the house for his personal use which was

dismissed by the Bent Controller and this order was affirmed by the District Judge on I2-7-1949,

but in this judgment the District Judga held that the requirement of the landlord for the purpose

of reconstruction could not be urged in the appeal for the first time and that the landlord could

make a fresh application.

 

3. On 15-10-1949 the landlord made a second application on the ground that he wanted to

reconstruct the building. This application was dismissed on 11-4-1950 and on appeal being taken

to the District Judge it was held that one of the walls of the building required repairs but that

could be done without ejectment of the tenant and the order of refusal to eject was thus affirmed.

The learned Judge in that case personally inspected the place and his inspection note is dated 22-

8-1950 which has been placed on the record of this case by the landlord.

 

4. The tenant then made an application on 30-8-1950 for the wall being built and the Rent

Controller Mr. Augustine ordered that the tenant could build the wall in question and deduct the

cost thereof from the rent payable.

 

5. On an application of the tenant the Rent Controller fixed the fair rent on 22-5-1952 at Rs. 10/-

per mensem.

 

6. On 21-8-1952 the landlord again made an application for ejectment of the tenant on the



ground that he wanted to rebuild the whole building which was in a damaged and dilapidated

condition. Along with this application he filed a plan which he had got sanctioned from the

Cantonment Board. The tenant pleaded that the landlord did not want the house to be rebuilt, that

the house was not in a dilapidated condi-tion and he denied that any notice for the purpose of re-

erection had been sent to the landlord by the Cantonment Board. He denied other allegations

also.

He further pleaded that the landlord had made several applications for his ejectment which had

been dismissed and it had been held that the house was in such a condition that it did not require

rebuilding and all that required reconstruction was the northern wall which had been ordered to

be rebuilt by the Rent Controller. The tenant further stated that the landlord was a litigious person

and had brought the application 'mala fide' just to trouble the tenant. Several issues were raised

before the Rent Controller and he found that the applicant needed the house 'bona fide' for

reconstruction. He discussed the evidence produced and held that the circumstances had

changed. He also found that the conduct of the tenant amounted to nuisance and on thess grounds

he ordered ejectment of the tenant.

 

7. An appeal was taken to the learned District Judge who once again inspected the spot ana found

the northern wall of the house bulging out and it needed repairs badly. He also found that the

shop below required repairs and there were depressions at one or two places. After arguments

were heard, the learned District Judge came to the conclusion that the previous position had not

actually changed, that only the northern wall required reconstruction and that could be done

without ejectment of th3 tenant and therefore the application was barred by Section 14 of the

Rent Restriction Act. (It appears that the learned District Judge erroneously said Section 13).

With regard to the nuisance he found that it was not made a ground of attack and it was an

afterthought and that it had not been a ground even in the previous application which is contrary

to facts. He took into account the strained relations between the landlord and the tenant and

peculiarly enough he was of the opinion that if the tenant had been responsible for nuisance he

had already been punished. He therefore allowed the appeal and set aside the ordet of ejectment.

The landlord has come up with a petition under Art. 227, Constitution of India.

 

8. It appears to me that the learned Judge has misdirected himself entirely in regard to the points

in controversy. The application made by the landlord was that he required the premises under

Section 13(3) (a) (iii), Punjab Urban Rent Restriction Act which provides that a landlord may

apply "to the Controller for an order directing the tenant to put the landlord in possession in the

case of any building, if he requires it for the re-erection of that building, or for its replacement by

another building, or for the erection of other buildings." The learned Judge seems to be of the

opinion that the re-erection which is mentioned in this section is that which is the result of the

building being in a dilapidated condition or requiring re-croction on that ground, but what the

section contemplates is that the landlord can apply for an order directing the possession to be

delivered to him if he requires it for re-erection or replacement of ths building or erection of

other buildings. It is not the state of the building which is the test of re-erection, but it is the



desire of the landlord to rebuild. This question, the learned Judge seems to have entirely Ignored.

In a Judgment of the Calcutta High Court -- 'Bhulan Singh v. Ganendra Kumar1', the same point

had arisen under Section 11(1) (f) of that Act and it was held by a Division Bench that that

section applied if the landlord required the premises 'bona fide' for rebuilding. The state of

premises therefore was not an essential factor in the case. The learned Judge in this case seems to

have taken Just the opposite view that the essential factor was the state of the premises and not

the requirement of the landlord himself.

9. I am informed by Counsel that both the landlord and the tenant have been bound down under

Section 107, Criminal P. C. It was not the intention of this Act to allow the landlord to be? the

subject-matter of security proceedings nor was it meant to protect tenants who do not be-have

properly. In the present case as the learned Judge has taken, in my opinion, an erroneous view of

the law, it is a fit case in which I should interfere in the extraordinary Jurisdiction of this; Court

under Article 227, Constitution of India, and although the judgment of Lord Justice Denning in --

'R. v. Northumberland Compensation Appeal Tribunal', 1352-2 All ER 122 at p. 128 (B), relates

to a case under 'certiorari', the principles of that apply to the facts of this case.

The Lord Justice there said –

 

"But the Lord Chief Justice has, in the present case, restored 'certiorwi' to its rightful

position and shown that it can be used to correct errors of law which appear on the face of

the record, even though they do not go to jurisdiction." In any case, in this particular case

the learned Judge has misdirected himself in regard to the law which is applicable or the

scope of the ap-plication made.

 

10. Mr. Grover has drawn my attention to several cases. His first submission is that the scope of

Article 227 is very limited and if the District Judge had jurisdiction to decide the matter, it does

not make any difference in what way he decides. He referred me to -- 'Khushi Ram v. Amiri

Chand2', and has drawn my attention to an unreported judgment. Civil V/rit No. 233 Of 1951,

decided by Falshaw J. and mysslf on 8-7-1952 (D), and there are several other judgments to

which reference can be inada, but in none of them the learned Judge had failed to decide the case

which really arose and had decided a totally different question. The object of Article 227 of the

Constitution is really to canalise the proceedings in inferior Courts and Tribunals so that there is

no overflow of the banks. Well, if that is the test as was laid down by this Court as well as by the

Calcutta High Court in -- 'Subodh Bala Biswas v. The State of West Bengal', AIR 1953 Cal 702

(E), this Court can interfere in a case such as this.

 

11. Mr. Grover has then submitted that this application is barred by Section 14 of the East Punjab

Urban Rent Restriction Act. That section provides –

 

"14. Ths Controller shall summarily reject any application under Sub-section (2) or under

subSection (3) of Section 13 which raises substantially the Issues as have been finally

decided in a former proceeding under this Act."



 

In the first place, a man may make an application for ejectment on the ground that he 'bona fide'

needs the property for the purpose of re-construction and he may not be able to prove that he

'bona fide' did need it. That does not prevent on a subsequent occasion when his means have

improved or circumstances have changed to be able to make another application. Merely because

he was not able to satisfy the Judge two years ago that he required the premises for re-erection is

not a ground that lie cannot do so now.

 

12. For the reasons that I have given above I am of the opinion that this petition should be

allowed, ths order of the learned District Judge set aside and that of the Bent Controller restored.

 

13. I would allow the tenant three months' time in which to vacate the premises.

 

14. The landlord will have his costs of this petition.

 

Cases Referred.
 

1AIR 1950 Cal 74 (A)

2AIR 1951 Punj 124 (C)

 


